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X.

APPENDIX A – THE BOW RIVER

[423]

The Bow River ecosystem is one of the most significant ecological features in

Southern Alberta. 217 The Bow River Basin, which is technically a sub-basin, along with the Red
Deer River, the Oldman River and the South Saskatchewan River sub-basins, forms the South
Saskatchewan River system, one of the seven major river basins in Alberta. The Bow River
basin is the most highly populated basin in Alberta, with approximately 1.2 million people living
in the basin.
[424]

The Bow River is described as having eight reaches and starts in the Rocky

Mountains, in Banff National Park, on the western edge of the Province and flows generally to
the southeast. In Reach #1, the river is fed first by Bow Lake and then Hector Lake. From these
lakes, it flows to the community of Lake Louise, where it is joined by the Pipestone River. From
here, Reach 2 of the river continues to the Town of Banff and then to the border of Banff
National Park. The water treatment plants for Lake Louise and Banff disinfect their wastewater,
but do not remove nutrients such as phosphorus. Just before leaving the park, the Bow River is
joined by the Spray and Cascade Rivers and is also fed by Lake Minnewanka.
[425]

Once the river leaves Banff National Park, Reach 3 flows past the communities of

Canmore, Deadman’s Flats, Exshaw, and Seebe. Each of these communities uses the river as
their municipal water supply and discharge treated wastewater into the river. The river then
flows through the Stoney Nakoda Nation to the community of Cochrane and then into the
Bearspaw Dam. The Bearspaw Dam is located on the western edge of the City of Calgary and is
one of the City’s municipal water sources. Cochrane uses the river as its municipal water supply,
but uses a pipeline to send its sewage to the City of Calgary for treatment. Within this reach the
Spray Lakes drainage, the Kananaskis and Ghost Rivers, and Jumping Pound Creek enter the
river. This reach of the river is used for agricultural purposes, such as ranching and some
irrigation, and a number of industries use the river to discharge surface runoff, cooling water, and
treated wastewater.

217

The following section is a summary of the information provided in the document, Nurture, Renew,
Protection: A Report on the State of the Bow River Basin, prepared by the Bow River Basin Council (online: Bow
River Basin Council <http://www.brbc.ab.ca/report>).

-158[426]

Reach 4 flows from the Bearspaw Dam to the Western Irrigation District weir,

located within the City of Calgary.

Nose Creek, which runs through the communities of

Crossfield and Airdrie, and the Elbow River both join the river a short distance upstream from
the weir. Airdrie receives its municipal water from Calgary and sends its wastewater to the City
for treatment.

However, Crossfield releases its treated wastewater to Nose Creek.

The

Glenmore Reservoir, the other source of municipal water for the City of Calgary, is located on
the Elbow River, a short distance upstream of the confluence with the Bow River. This reach of
the river and its tributaries provide the municipal water supply for 87 percent of the population
(approximately 1 million people) in the Bow River basin. The largest withdrawal of water from
the river in this reach is for the Western Irrigation District and the stormwater flow from the City
of Calgary is said to be the most significant source of potential contaminants. The Tsuu T’ina
Nation is located within this reach and is generally bounded by the Elbow River on the north and
Fish Creek on the south.
[427]

Reach 5 of the Bow River is entirely within the city limits of Calgary and flows

from the Western Irrigation District weir to Highway 22X near the southern boundary of the
City, where it is joined by Fish Creek within Fish Creek Provincial Park. This reach of the river
receives stormwater from the City of Calgary and treated wastewater from the City’s Fish Creek
and Bonnybrook wastewater treatment plants. There is also an additional wastewater treatment
plant proposed at the southern most point in this reach, at the boundary of the City.
[428]

Reach 6 of the river flows from the southern boundary of the City of Calgary to

the headworks of the Bow River Irrigation District located at the weir near Carseland. The
Sheep and Highwood Rivers join the Bow River in approximately the middle of this reach. The
communities of Turner Valley, Black Diamond, and Okotoks are located on the Sheep River and
the community of High River is located on the Highwood River. These communities have
wastewater treatment plants that release treated wastewater into tributaries of the Bow River. (It
should be noted that Okotoks has an advanced wastewater treatment plant that is said to have a
lesser impact on the river than regular tertiary treatment.) The largest withdrawal of water from
the river in this reach is for the Bow River Irrigation District. The other uses of water in this
reach include municipal water supplies, agriculture uses, recreation, and some industrial uses.
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Reach 7 of the river, the reach in which the appeals before the Board originated,

runs from the Carseland Weir to the Bassano Dam. The vast majority (75 to 80 percent) of this
reach of the river, approximately 100 kilometers, runs though the lands of the Siksika Nation.
Arrowwood Creek joins the river in approximately the middle of the reach and Crowfoot Creek
enters the river just upstream of the Bassano Dam. The communities of Strathmore, Gleichen,
Cluny, Arrowwood, Vulcan, and Standard are all within this reach.

While none of these

communities are adjacent to the river, they get their municipal water directly or indirectly from
the river. For example, Strathmore and Gleichen get their water from the main WID irrigation
canal. The Siksika communities of West End, Muskrat Village, Stobart, Axe Flats, North Camp,
Chicago, Sandhills, Shouldice, Many Bear Flats, South Camp, Washington, Poor Eagle Flats,
and Crowfoot Ferry are all immediately adjacent to the river. As is discussed in more detail in
the body of the Board’s Report and Recommendations, the Siksika Nation gets their water
supply from the river.
[430]

Reach 8, the final reach of the river, flows from Bassano Dam to the confluence

with the Oldman River, where the Bow River and Oldman River join to form the South
Saskatchewan River.

(The South Saskatchewan River flows eastward out of Alberta into

Saskatchewan and Manitoba. and then joins with the Nelson River, into Hudson’s Bay.) There
are no significant tributaries in this reach of the river. The most significant withdrawal of water
in this reach, which takes place at the Bassano Dam, is for the Eastern Irrigation District. There
are a number of small communities in this reach, none of which are immediately adjacent to the
river. The City of Brooks, which is immediately north of this reach, gets its water supply from
the Eastern Irrigation District’s Lake Newell Reservoir. The City of Brooks discharges its
treated wastewater into a creek outside of the Bow River basin.
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XI.

APPENDIX B – WRITTEN SUBMISSIONS OF THE PARTIES

A.

Siksika Nation Elders Committee

[431]

The Siksika Elders did not provide a written submission, but did provide oral

evidence at the Hearing as is customary with the Siksika people.
[432]

Mr. Roy Little Chief explained there are health concerns among the people of the

Siksika Nation that may be caused by the water. He also questioned why they were not involved
in any consultation regarding the pipeline and outfall.
[433]

Ms. Yellow Old Woman noted the Bow River is already polluted and roots that

grow by the river cannot be used for medicinal purposes as they were in the past. She explained
that their first priority is to keep their water clean.
[434]

Ms. Anne McMaster spoke of the traditional use of the river, including sacred

ceremonies. She explained they have to haul water in to use for the sun dance because the Bow
River water is already polluted.
[435]

Mr. Crow-Chief noted the sacredness of the Siksika Lands, and he expressed

frustration that no one approached them about the pipeline and outfall.
[436]

Mr. Duncan Winnipeg suggested that the Town should find another way to deal

with the wastewater rather than discharge it to the Bow River.
[437]

Mr. Turning Rope noted the lack of communication that has occurred and he

recommended solving the problem together.
[438]

Chief Stimson spoke as part of the Siksika Elders panel, stating that it would be a

matter of courtesy for neighbouring communities to consult with each other about what is going
to happen. Chief Stimson argued the Town knew it was reaching capacity and it was poor
planning on its part. Chief Stimson also suggested that Alberta Environment needs to be more
stringent to prevent adverse effects to the Bow River.
[439]

Mr. Kelly Breaker presented his understanding of proper traditional Blackfoot

culture in its modern context. He expressed concern regarding the existing water quality at the
Siksika Nation and how the treated wastewater would degrade the quality further. Mr. Breaker

-161also discussed the Traditional Use Effects Study and questioned the validity of conducting such a
study.
[440]

Ms. Lillian Crow-Chief discussed some of the issues members of the Siksika

Nation are currently having with their water supplies, including those who have private wells.
She expressed dismay that the Siksika members were not consulted regarding the pipeline and
outfall. Ms. Crow-Chief explained the Siksika Elders attended the Hearing because they are
compassionate for their people, their community, the Siksika Nation, and protecting the water
resources. Ms. Crow-Chief argued the pipeline was constructed to contaminate and pollute the
water of the Bow River, and she emphasized that they do not want the Town’s treated waste.
[441]

Ms. Crow-Chief argued that, if the pipeline goes through, they would hold all the

parties involved responsible, and she questioned who would pay for all of the damages and
treatment plants that would have to be constructed.
[442]

Ms. Donna Breaker discussed a survey that was presented to members of the

Siksika Nation in which they questioned whether the Siksika members were aware of the
wastewater Plant and whether they had concerns about the Town releasing wastewater into the
Bow River. According to Ms. Breaker, the majority of respondents were not aware of the project
and the majority had concerns with wastewater being discharged into the Bow River.
[443]

Ms. Breaker described some of the medical and other issues that members of the

Siksika Nation attribute to their water supply. Ms. Breaker also discussed how the plants used
for traditional purposes are being threatened.
[444]

Ms. Breaker argued that because the Siksika Nation and Elders were not

consulted, the conclusions and decisions reached by the Town and Alberta Environment are
incomplete.
[445]

The Siksika Elders submitted a petition dated November 1, 2006, opposing the

construction and operation of the Strathmore wastewater pipeline to discharge wastewater into
the Bow River. The petition had approximately 300 signatures.
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Siksika Nation

[446]

The Siksika Nation argued the Amending Approval was issued without adequate

study of the potential impacts to the environment and the Siksika Nation. The Siksika Nation
stated the Director “…failed to review the water treatment facilities on Siksika reserve lands,
failed to properly consider impacts to the side channel and reach 7 of the Bow River, and failed
to properly consider impacts to traditional and recreational users.” 218
[447]

The Siksika Nation explained approximately 3,400 people permanently reside on

the Siksika Lands, and they live in close proximity to the Bow River which flows through the
full length of the Siksika Lands. The Siksika Nation stated the Approval Holder’s discharge into
the Bow River is very close to and directly upstream of the Siksika Nation and will directly
impact the quality of water available to the Siksika Nation.
[448]

The Siksika Nation explained their members use the water of the Bow River for

drinking water, household use, fishing, agriculture, and leisure activities. The Siksika Nation
stated the Bow River is central to the traditional life of the Siksika Nation as they use the area for
hunting, fishing, gathering, and other traditional and cultural activities, including gatherings
along the river. The Siksika Nation explained the proximity of the Bow River was one of the
reasons they chose the spot for their lands. The Siksika Nation stated the portions of the Bow
River ecosystem within the Siksika Lands are still largely undeveloped and closer to a natural
state than other areas along the Bow River, and the Siksika Lands make up most of Reach 7, the
longest reach in the Bow River basin.
[449]

The Siksika Nation explained the proposed outfall location in the secondary

channel of the Bow River is only 500 meters upstream from the Siksika Lands boundary. The
Siksika Nation argued there are several serious flaws with the outfall location, including; the
relatively low existing flows that can present a problem with dissolved oxygen and acute
ammonia concentration; the potential for insufficient wastewater dilution at the point of
discharge; using the secondary channel may require additional testing and monitoring in the

218

Siksika Nation’s submission, dated January 29, 2007, at paragraph 1.

-163future; and the discharge into the secondary channel is not supported by any policy or procedures
and will likely not meet Alberta surface water standards.
[450]

The Siksika Nation admitted the outfall location was moved to accommodate

them, but they were not told of the reasons why the outfall location 500 metres upstream on the
secondary channel was originally rejected.
[451]

The Siksika Nation explained the outfall location will be approximately 15

kilometres from a Siksika drinking water infiltration gallery and plant at the Siksika community
of North Camp (“Ayoungman Plant”) and approximately 50 kilometres from the Siksika
drinking water infiltration gate located at the South Camp community (“East Plant”).
[452]

The Siksika Nation stated the Amending Approval is deficient as it relates to the

short and long-term impacts to the Siksika Nation’s potable water treatment system, impacts in
the secondary channel, impacts to traditional and recreational users, impacts to the Bow River
ecosystem, and choice of technology, alternatives, and emergency responses.
[453]

The Siksika Nation explained the Ayoungman Plant has six community

infiltration wells providing water to 642 households with 2,500 people, and the East Plant has
three community infiltration wells. The Siksika Nation stated turbidity analyses supports the
conclusion that the Ayoungman Plant is in direct communication with the Bow River, and there
are about 250 private wells downstream of the Ayoungman Plant that are in direct
communication with the Bow River. The Ayoungman Plant also serves community buildings
including schools, elders’ facilities, and health facilities.
[454]

The Siksika Nation explained the Hidden Valley Resort is a private lessee on the

Siksika Lands that has its own water treatment system and infiltration wells, and the water
treatment plant is in direct communication with the Bow River. The Siksika Nation explained
the resort has approximately 300 lots, and the wells in the resort are within 300 feet of the Bow
River and downstream of the Ayoungman Plant. The Siksika Nation explained that if the Hidden
Valley Resort is impacted, the Siksika Nation would be economically impacted because the lease
payments are a source of revenue.
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The Siksika Nation stated that complete mixing is unlikely and incomplete mixing

could present considerable risks to the Siksika Nation’s potable water system. The Siksika
Nation argued that mixing will not likely occur for a significant distance downstream and the
treated wastewater will likely hug the shore and mix slowly, posing a risk to the Siksika intake
system. The Siksika Nation stated that Alberta Environment documents for determining mixing
rates were designed for use in rivers under turbulent flow conditions, but the Bow River at Reach
7 can be characterized as a meandering low gradient portion of the river and therefore, it is
unlikely that complete mixing will be achieved for a considerable distance.
[456]

The Siksika Nation stated its consultant determined that if complete mixing does

not occur within 15 kilometres, the wastewater plume would probably tend to hug the shore.
Their consultant disagreed with the Approval Holder’s consultant and stated nutrient additions to
streams are common immediately downstream of treated wastewater discharges when full
mixing does not occur. According to the Siksika Nation, a mixing study and running the
appropriate model within the area would more accurately determine the mixing rate. The Siksika
Nation’s consultant also expressed concern that there is potential for re-growth in the secondary
channel after ultra violet disinfection.
[457]

The Siksika Nation explained Banner Engineering visually inspected the areas

around the intakes for the Ayoungman Plant and found the river to be meandering in nature, and
a narrow band of suspended solids was detected along both banks of the river, indicating partial
mixing conditions. Banner Engineering’s assessment also found the Siksika Nation’s potable
water wells are located very close to the Bow River bank and are completed on a shallow subsurface aquifer, and therefore, the groundwater wells behave more like infiltration wells than
groundwater wells.
[458]

According to the Siksika Nation, Banner Engineering found there may be short

and long-term impacts to the Ayoungman Plant, including loss or contamination of source water
wells and changes to the water quality for the water plant. The Siksika Nation referred to Banner
Engineering’s recommendation that the Siksika Nation’s potable water plant design be evaluated
against the Approval Holder’s facility.
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The Siksika Nation expressed concern with the impact pharmaceuticals, heavy

metals, and pesticides that may be present in the treated wastewater might have on the health of
Siksika members.
[460]

The Siksika Nation argued the discharge is not legal and should not be permitted.

They referred to sections 148 and 149 of EPEA. 219 The Siksika Nation submitted that “…a
proper mixing study and risk assessment are imperative prior to Strathmore discharging to the
Bow River to demonstrate no impact to the Siksika Nation and the environment.” 220
[461]

The Siksika Nation argued the treated wastewater will have significant impacts on

the secondary channel and will lead to a deterioration of the aquatic environment, because at
times the entire channel will be almost entirely composed of treated wastewater.
[462]

The Siksika Nation’s consultant explained the channel primarily flows in the

spring and early summer, but its aquatic characteristic is probably maintained by groundwater
discharge. Further, the Siksika Nation’s consultant noted that ice ridges tend to build up in other
channels in the same area at the confluence of the Bow River. According to the Siksika Nation,
the conditions used by the Approval Holder’s consultant were not correct, and the flow required
to meet the concentration levels used in the assessment would not likely occur with high
frequency in the secondary channel. The Siksika Nation stated mixing to achieve any level of
dilution would not occur in the winter months when the flow in the channel would be almost
entirely treated wastewater, which would impact the health of the riparian community and
deteriorate the aquatic environment in the secondary channel.

219

220

Sections 148 and 149 of EPEA provide:
“148 No person shall release a substance or permit the release of a substance into any part of a
waterworks system
(a)
that causes or may cause the potable water supplied by the system to be unfit for any of
its intended uses, or
(b)
that causes or may cause the concentration of the substance or of any other substance in
the potable water supplied by the system to vary from the specified concentration for the substance
set out in any applicable approval or code of practice or the regulations.
149 The person responsible for a waterworks system shall ensure that the potable water supplied
by the system does not contain a substance in a concentration that varies from the specified
concentration for the substance set out in any applicable approval or the regulations.”
Siksika Nation’s submission, dated January 29, 2007, at paragraph 36.
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The Siksika Nation argued the suggestion that “…fish can simply leave the area is

absurd and is an admission that there would be a loss of existing habitat.” 221 The Siksika Nation
referred to their consultant’s report where it was recommended that a species at risk assessment
survey and wildlife use survey be completed to ensure compliance with the federal Fisheries Act
legislation (R.S.C. 1985, c. F-14), the Species At Risk Act, S.C. 2002, c. 29, and the Migratory
Birds Act, S.C. 1994, c. 22. The Siksika Nation stated the Approval Holder did not conduct
studies to determine whether the confluence area is frequented by fish, used as a feeding station,
or used for juvenile rearing.
[464]

The Siksika Nation explained there is a traditional camping area immediately

downstream of the secondary channel that is still used by the Siksika Nation and is a source of
revenue from tourists who pay to camp in the area. The Siksika Nation argued the treated
wastewater in the secondary channel will likely destroy fish habitat and any fish that may be
present. The Siksika Nation submitted that the Board “…should recommend cancellation of the
[Amending] [A]pproval because the impacts of the effluent in the secondary channel will
constitute an adverse effect on the aquatic environment in the secondary channel.” 222
[465]

The Siksika Nation explained that there are Siksika societies that continue

traditional and ceremonial practices along the banks of the Bow River, and they have historically
used areas around the Bow River, both within and outside the Siksika Lands, including the
shores and secondary channels in the area of the proposed outfall location.
[466]

The Siksika Nation stated the proposed Traditional Use Effects Study is

inadequate because it does not consider possible health effects resulting from traditional use of
plants by Siksika Nation members, no risk assessments are proposed, and it does not require
interviews with Siksika members or Elders. The Siksika Nation also questioned how vegetative
mapping and identification can be completed within the short time frame allowed and
considering the study will be completed in winter.

221
222

Siksika Nation’s submission, dated January 29, 2007, at paragraph 39.
Siksika Nation’s submission, dated January 29, 2007, at paragraph 44.
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The Siksika Nation stated the impacts on the Bow River will be significant and

will add increased pressures on an already overburdened system. The Siksika Nation pointed out
its consultant reported that the additional loading to the Bow River will accelerate the water
quality deterioration and may lead to the need for the Siksika Nation to upgrade its water intake
systems in the future to protect the health of its citizens.
[468]

The Siksika Nation stated there would be impacts resulting from the increased

phosphorus and total suspended solids. The Siksika Nation explained data from the Carseland
Weir indicate higher levels of phosphorus and nitrogen than those used by the Approval Holder’s
consultant in its modeling, and the original levels of phosphorus were higher than the Canadian
Council of Ministers of the Environment (“CCME”) acceptable limit. Therefore, according to
the Siksika Nation, the phosphorus levels will be even higher than predicted with the addition of
the treated wastewater.
[469]

The Siksika Nation argued the Approval Holder’s consultant set out unacceptable

impacts from the treated wastewater because large increases in phosphorus, ammonia, and total
suspended solids could have detrimental effects to the aquatic ecosystem.
[470]

The Siksika Nation argued Reach 7 of the Bow River is under strain and cannot

withstand further loading from the proposed discharge.
[471]

The Siksika Nation submitted the proposed project is not consistent with the goals

of the Water for Life Strategy, in particular to have a safe, secure drinking water supply and
healthy ecosystems.
[472]

The Siksika Nation argued the technology chosen by the Approval Holder is not

the best available technology given the concerns of the potential environmental impacts on the
Bow River and the Siksika Nation potable water infiltration wells. They stated there are proven
technologies available, such as membrane activated sludge, with a higher level of treatment
performance for similar capital and operating costs. According to the Siksika Nation, the best
available technology and appropriate choice would be a “Tertiary Treatment with Advanced
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Discharge.” 223
[473]

The Siksika Nation argued the emergency response plan is inadequate. The

Siksika Nation stated the Approval Holder intends to use the existing lagoons for storage in case
of a Plant upset, but the lagoons are currently near capacity and are unavailable in case of an
emergency situation.
[474]

The Siksika Nation requested that the Board set aside the Amending Approval

until the Approval Holder conducts a mixing study and risk assessment to demonstrate there is
no risk to the Siksika Nation’s potable water treatment system. The Siksika Nation also asked
that: the outfall location be moved to ensure no adverse impacts will occur in the secondary
channel; that an appropriate traditional use impacts study be completed; the treated wastewater
be monitored for heavy metals, pesticides, and pharmaceuticals; the Approval Holder’s Plant be
upgraded to minimize impacts on river Reach 7; the treated wastewater be tested for toxicity at
the point of discharge; and multi-level tests for toxicity to aquatic life be conducted.
C.

The Town of Strathmore

[475]

The Approval Holder stated the proposed route of the wastewater pipeline and the

outfall location was extensively researched prior to deciding on the present route. It explained it
hired Golder to study the effects of the wastewater discharge on water quality in the Bow River,
including the anticipated dilution and mixing rates of the discharge. The Approval Holder
explained the original report (the “Golder Report”) concluded the proposed discharge would
have a negligible effect on water quality in the main section of the Bow River, and downstream
users, including the Appellants, would be able to continue using the Bow River for irrigation and
drinking water.
[476]

The Approval Holder stated a second study was commissioned to address the

Appellants’ concerns. It explained in-stream conditions were re-assessed using mixing models

223

Siksika Nation’s submission, dated January 29, 2007, at paragraph 61.

-169and assumptions derived from upstream data closer to the outfall location, and the results
indicated sufficient mixing would occur.
[477]

The Approval Holder stated water quality reports of the treated wastewater being

discharged by the Plant were prepared by Madawaska Consulting, and water quality was found
to be well within defined parameters in 2005 and 2006.
[478]

The Approval Holder argued the Amending Approval was granted with stringent

and appropriate safeguards. The Approval Holder stated the treated wastewater discharged from
the Plant consistently meets or exceeds guidelines set by Alberta Environment for treated
wastewater.
[479]

The Approval Holder explained it historically disposed of treated wastewater

through a system of irrigation pivots on land owned and leased by the Approval Holder, but as
the Town of Strathmore grew, this method of disposal became impractical because of the land
required and because of the seasonal nature of the operation. The Approval Holder stated it
considered discharging treated wastewater to the WID, but the canal is privately owned and the
WID has indicated it will not accept further discharges into the system. The Approval Holder
further explained the WID is a potable water source for communities such as Gleichen.
[480]

The Approval Holder stated it looked at other alternatives, including discharging

the treated wastewater over land to a nearby body of water such as Eagle Lake. However, this
option was rejected by Alberta Environment since the lake is too small to permit adequate
dilution and the lake would be frozen in the winter so discharge would be on top of the ice or it
would have to wait until spring thaw. Another alternative looked at was trucking the treated
wastewater to the City of Calgary for discharge into the Bow River, but according to the
Approval Holder, the cost would be prohibitive and there would be increased traffic volume with
associated social and environmental impacts.

The Approval Holder explained it currently

generates approximately 4,000 m3 of treated wastewater daily and during the summer months; it
increases to about 6,000 m3. Based on its calculations, the Approval Holder stated it would take
approximately 72 truckloads per day at low flow periods to remove the daily wastewater.
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The Approval Holder stated the construction of an outfall pipeline to the Bow

River was a permanent, environmentally sound, long-term solution.
[482]

The Approval Holder stated it specifically addressed the Appellants’ concerns

including mixing model assumptions, seasonal and flow level changes in the secondary channel,
pollutants, by relying on data provided by the Approval Holder’s experts, and the location of the
outfall.
[483]

The Approval Holder explained many of the concerns were addressed before the

Amending Approval was issued and others were incorporated into the Amending Approval. The
Approval Holder stated the outfall location was moved 0.5 kilometres upstream into a secondary
channel at the request of the Appellants.
[484]

The Approval Holder explained it had utilized mixing models and assumptions

derived from upstream data at Stier’s Ranch, but in response to the Siksika Nation’s experts’
report, the Approval Holder re-assessed potential in-stream conditions using data from the
Carseland Weir, which is closer to the outfall location. The Approval Holder stated its experts
adjusted the assumptions regarding mixing and dilution rates when the outfall location was
moved because the seasonal changes and flow levels in the secondary channel varies from the
primary channel of the Bow River. The Approval Holder explained it anticipated that the
dilution and mixing rate of the treated wastewater into the Bow River would be extended
because of the lower water levels and winter freezing in the secondary channel. The Approval
Holder stated it hypothesized that at times the only flow in the secondary channel may be
discharged treated wastewater, and this was considered in calculating the effect of anticipated
toxicity levels on the aquatic and riverbed environment.
[485]

In response to the Siksika Nation’s concern regarding heavy metals, the Approval

Holder explained there is no heavy industry in the Town of Strathmore, and metals were not
considered in the water quality assessment because the treated wastewater tends to be equal to or
less than water quality guidelines for the protection of aquatic and human life.
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In response to the Siksika Nation’s concerns regarding pharmaceuticals, the

Approval Holder explained it is not feasible to test for these, and in-stream guidelines have not
been established for the presence of these compounds in treated wastewater.
[487]

The Approval Holder disagreed with the Siksika Nation’s claim that incorrect

data were used for calculating total suspended solids. The Approval Holder explained its experts
examined recorded levels of toxins and pollutants in the treated wastewater that are of concern to
Alberta Environment, including ammonia. According to the Approval Holder, it regularly tests
the treated wastewater discharged from its Plant, and the treated wastewater is consistently
within Alberta Environment guidelines.
[488]

The Approval Holder stated it is prepared to conduct a dye-mixing study in the

secondary channel in the spring.
[489]

The Approval Holder stated the Amending Approval includes stringent

wastewater quality standards. The Approval Holder submitted the environmental harm alleged
by the Siksika Nation is mere conjecture, and the Siksika Nation’s expert report is not definitive
regarding what, if any, of the speculative harm is likely. According to the Approval Holder, the
Golder Report and the follow up report demonstrate that the water quality concerns raised by the
Appellants are unfounded.
[490]

According to the Approval Holder, the treated wastewater quality from the Plant

exceeded the standards and requirements of the Amending Approval in 2005 and 2006.
[491]

The Approval Holder explained the federal Department of Fisheries and Oceans

was consulted regarding the proposed change in the outfall location and the consequential effect
on aquatic life, and the Department of Fisheries and Oceans determined the proposed change
would not lead to a deleterious effect as defined in the Fisheries Act.
[492]

The Approval Holder argued it, as well as the Director, had considered the

environmental and health effects of the discharge on downstream users. The Approval Holder
explained the Amending Approval requires detailed investigation and reporting regarding the
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riverbed environment and mitigation of any adverse effects.
[493]

The Approval Holder stated the Director was satisfied the proposed discharge

meets the stringent requirements of EPEA.
[494]

The Approval Holder stated the Amending Approval required it to assist the

Siksika Nation in arranging for an independent review of the Golder Report, and this review was
completed and provided to the Appellants along with comments from the Approval Holder’s
consultant. The Approval Holder explained there is an ongoing exchange of expert reports
between the Approval Holder and the Siksika Nation, with copies provided to the Director.
[495]

The Approval Holder stated the Amending Approval requires a Traditional Use

Effects Study proposal be submitted for approval by the Director, which the Director now has for
her review and approval. The Approval Holder explained it has retained an independent expert
to design and implement the study. The Approval Holder further stated that the Amending
Approval allows for the Director to determine if the Approval Holder would be required to
submit and implement an impacts mitigation plan, based on the findings of the Traditional Use
Effects Study. The Approval Holder confirmed it would comply with the directions of the
Director.
[496]

The Approval Holder explained the Amending Approval requires the Approval

Holder to prepare an Emergency Response Plan prior to the discharge of water. The Approval
Holder stated it has submitted a proposed Emergency Response Plan to the Director.
[497]

The Approval Holder explained the Traditional Use Effects Study, mitigation

plan, if recommended, and Emergency Response Plan are pre-requisites to the operation of the
pipeline. According to the Approval Holder, the approval for discharge through the pipeline has
not yet been granted, and further consultation between the Director and the Appellants is
required before operation of the pipeline is possible.

The Approval Holder explained the

Director gave an approval for the construction of the pipeline, which was completed in 2006, but
the Director has not made a final decision to allow the operation of the pipeline since the

-173decision will be based on the results of the Traditional Use Effects Study, mitigation plan, if
recommended, and the Emergency Response Plan.
[498]

The Approval Holder argued the ongoing requirements in the Amending

Approval address many of the Siksika Nation’s concerns regarding appropriate sensitivity to and
accommodation of the traditional uses of the river and riverbed, and many of the concerns have
already been addressed. The Approval Holder stated it facilitated an independent review of the
proposed discharge design and downstream impacts and continues to update its own review. The
Approval Holder stated it added a second ultra-violet disinfection unit to the wastewater
treatment process to further decrease the level of total faecal and coliform bacteria in the
wastewater discharged. The Approval Holder explained it considered the use of a mid-channel
diffuser, but because the location, flow, and levels of the water in the Bow River varies, it would
not be possible to ensure the diffuser would be appropriately located mid-channel at all times,
and the environmental impact associated with the construction and maintenance would be
considerable given the inaccessible location.
[499]

The Approval Holder stated it continually upgrades its Plant. The Approval

Holder explained it is currently installing a system of automatic valves connected to monitoring
equipment to continuously evaluate total suspended solids, ammonia, and phosphorus levels in
the treated wastewater.

According to the Approval Holder, in the event levels of these

components exceed preset levels, the valves will automatically divert discharge from the pipeline
back to its extensive set of storage lagoons for re-treatment through the Plant. The Approval
Holder argued this system would virtually eliminate the potential that wastewater discharged
through the pipeline would ever exceed the quality requirements set in the Amending Approval.
[500]

The Approval Holder stated heavy metal and pesticide levels in the treated

wastewater tend to be less than water quality guidelines for aquatic and human health, and the
Amending Approval requires extensive and continuous testing of toxicity and pollutant levels in
the treated wastewater.
[501]

The Approval Holder submitted that the appeals should be dismissed, because the

Amending Approval was granted on the basis of appropriate and compelling science and

-174engineering. The Approval Holder argued discharging treated wastewater into the Bow River
through the pipeline is the most responsible long-term discharge alternative, and the
requirements of the Amending Approval ensures downstream users are not exposed to risk of
harm.
D.

Director

[502]

The Director explained the Amending Approval authorizes the construction of a

wastewater pipeline and the discharge of tertiary treated wastewater into the Bow River, and the
Approval Holder previously disposed of its treated wastewater through irrigation and release into
the WID canal.
[503]

The Director explained the Approval Holder provided the Golder Report that

concluded the proposed discharge would have a negligible effect on water quality in the main
section of the Bow River, and downstream users would be able to continue to use the Bow River
as a source of drinking water and irrigation water.
[504]

The Director stated she received two Statements of Concern, one from the Siksika

Nation and one from Ms. Donna Breaker, a spokesperson for the Siksika Elders. The Director
stated there were numerous communications between Alberta Environment, the Approval
Holder, and the Appellants throughout the application review process. The Director explained
the Appellants had the opportunity to comment on what the Amending Approval should contain
and to review the draft terms and conditions. The Director stated these discussions lead to a
change in the outfall location, changes in the Amending Approval, and the Approval Holder
agreeing to undertake certain activities. According to the Director, the federal Department of
Fisheries and Oceans was included in the discussions regarding the relocation of the outfall.
[505]

The Director explained that since the Amending Approval was issued, additional

reports have been filed, including the Alpine Report and a letter from Banner Engineering filed
with the Siksika Nation’s Notice of Appeal, a reply report from the Approval Holder’s consultant
(“Follow-up Golder Report”), and a technical report prepared by Aquatic Resource management
for the Siksika Nation.
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The Director stated the Approval Holder advised her in December 2006 that the

wastewater storage lagoons would likely be filled by the end of February 2007, and the last
discharge to the WID canal occurred in the summer/fall of 2006. The Director requested the
Approval Holder prepare a contingency plan for the discharge of the treated wastewater from the
lagoons.
[507]

The Director explained a wastewater system must meet, at a minimum, the

standard and design requirements set out in the Standards and Guidelines for Municipal
Waterworks, Wastewater and Storm Drainage Systems (“Standards and Guidelines”), published
by Alberta Environment.
[508]

The Director explained the Approval Holder uses a:
“…sequencing batch reactor biological wastewater treatment process. The
biological treatment process removes biodegradable organics and phosphorus
from the wastewater. The biological treatment process also converts ammonia in
the wastewater into nitrate.
The Town’s wastewater treatment plant adds chemicals to the biologically
treated wastewater to remove more phosphorus from the treated wastewater.
After chemical phosphorus reduction, the treated wastewater is disinfected by
ultraviolet light.” 224

[509]

The Director stated the Approval Holder is currently treating its wastewater in

accordance with the requirements for best practicable technology for a community of more than
20,000 people. The Director explained the undiluted treated wastewater is suitable for various
purposes, including irrigation and livestock watering, and it meets the criteria for source water
for potable water.
[510]

The Director stated the treated wastewater will be diluted by the Bow River, and

according to the Approval Holder’s application and supporting information, the wastewater met
the standards for discharge of treated wastewater into a watercourse. According to the Director,
the Standards and Guidelines require that water quality based standards are calculated by using
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-176the maximum amount of substances that can be discharged under worst case conditions while
still maintaining instream water quality guidelines.
[511]

The Director stated the Golder Report indicated a dilution ratio well in excess of

the 10 times dilution factor set out in the Standards and Guidelines. The Director stated the
Golder Report indicated that only the phosphorus levels would exceed the guideline values set in
the Surface Water Quality Guidelines for Use in Alberta (“Quality Guidelines”). According to
the Director, the upstream phosphorus levels are already elevated, and the Approval Holder’s
phosphorus addition is 7 percent of the phosphorus in the river downstream of the discharge.
The Director stated the limit of 1 mg/L of phosphorus complies with Alberta Environment’s
practice of requiring tertiary treatment of wastewater discharged to the Bow River Basin. The
Director referred to the conclusion in the Golder Report that the Approval Holder’s “…proposed
discharge to the Bow River is expected to have a negligible effect on the water quality in the
Bow River main stem once the phosphorus in the treated wastewater is fully mixed with river
waters.” 225
[512]

The Director explained the discharge into the secondary channel was not the first

choice, but it was chosen in an attempt to respond to the concerns expressed by the Appellants.
The Director stated she was concerned that at times the treated wastewater would be the only
flow in the channel and the guidelines for phosphorus and ammonia would be exceeded. The
Director stated she considered many factors, including the current state of the secondary channel,
existing habitat, dilution ratio, toxicity, nutrients, total dissolved solids, recreational contact
issues, quality of tertiary treated wastewater, concerns of the Appellants, and the Department of
Fisheries and Oceans’ response. The Director stated she balanced all of these interests and
authorized the outfall to discharge into the secondary channel.
[513]

The Director stated that, based on the quality of the treated wastewater, the degree

of dilution and mixing, and the reports prepared by the Approval Holder, she was of the opinion
that the discharge would not significantly impact the quality of the Bow River to the point where
additional treatment of the water would be required before it could be used for potable purposes.
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The Director stated that if a downstream user experiences adverse impacts that

can be attributed to an upstream discharge, the Director can require the Approval Holder to
mitigate the impacts or it could be addressed through the substance release provisions of EPEA.
The Director expected there would be no adverse impacts from the discharge.
[515]

The Director stated she was aware of the substantial information available on the

quality of the Approval Holder’s wastewater because monitoring was required when the treated
wastewater was released into the WID canal, and Alberta Environment has significant
information on the current water quality in the Bow River.
[516]

The Director stated specific terms and conditions were included in the Amending

Approval in response to the Appellants’ concerns. The Director referred to: sections 3.1.153.1.16 - Independent review of the Golder Bow River Water Quality Assessment; sections
3.1.17-3.1.20 – Traditional Use Effects Study; sections 3.1.21-3.1.24 – Traditional and Cultural
Uses Impacts Mitigation Plan, if the Traditional Use Effects Study indicates that the discharge
impacts the Appellants’ traditional and cultural uses of the Bow River and adjacent lands;
sections 3.1.25-3.1.27 – On-going Contact including the Approval Holder offering to host an
update meeting with the Appellants at least twice per year; and sections 3.1.28-3.1.30 –
Emergency Response Plan for reporting and responding to the Appellants. The Director stated
the Approval Holder is required to monitor and report the quality of the treated wastewater to
ensure it meets the limits set in the Amending Approval. The Director stated all of these items
would work in conjunction to constitute an early warning system so members of the Siksika
Nation would not experience adverse impacts from the wastewater discharge.
[517]

The Director explained the Approval Holder is required to provide proposals for

the Emergency Response Plan and the Traditional Use Effects Study prior to the Approval
Holder being able to discharge treated wastewater into the Bow River, and she is currently
reviewing both.
[518]

The Director explained the additional documents filed after the Amending

Approval was granted have raised issues such as dilution and mixing conclusions, phosphorus
impacts, secondary channel impacts, other constituents in the wastewater, and health impacts.
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The Director stated a dye study is planned to be done by the Approval Holder to

respond to the Appellants’ concerns with respect to dilution and mixing rates. The Director
explained she did not require a dye study as part of the application or a term of the Amending
Approval because the water quality assessment completed did not raise any issues of concern
that indicated further study was necessary. The Director stated that based on the results of the
dye test, active regulatory steps may or may not be taken.
[520]

The Director acknowledged the phosphorus levels in the Bow River are elevated

and the discharge will add further phosphorus to the Bow River. The Director explained steps
are being taken to address water quality, particularly the issue of phosphorus, on a basin wide
basis. She stated this is consistent with wastewater considerations as set in 6.1.2 of the Water
Quality Based Effluent Limits Procedures Manual:
“Occasionally, upstream substance concentrations may be found to exceed
instream guidelines due to natural, anthropogenic, or a combination of the two
influences. In this case the concentration (and/or load) of the substance should be
limited so that it will meet the instream guideline at end-of-pipe. If the problem is
due to industrial and/or municipal basin loading, and the guideline is based on
protection of aquatic life, a regional loading reduction may be
appropriate.” 226 [Emphasis omitted.]
[521]

The Director stated there are currently water management planning steps starting

that will specifically look at the issue of water quality in the Elbow and Bow Rivers, and the
water quality will likely be addressed on an individual approval basis, with the larger
contributors such as the City of Calgary first.
[522]

The Director stated the secondary channel was not the first choice for the

wastewater discharge because of various technical concerns.
[523]

The Director stated she was aware of the high quality of the treated wastewater

and the regulatory powers of Alberta Environment and the Department of Fisheries and Oceans
with respect to substance release and deleterious substances.
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The Director suggested monitoring of the secondary channel similar to what was

done for the WID canal may provide for an early warning system.
[525]

The Director stated other water quality parameters raised in the appeals, such as

metals, pesticides, and pharmaceuticals, were not assessed in the application. She explained the
wastewater had been tested before being released into the WID canal and the testing data showed
that metal and pesticide concentrations in the treated water tended to be below water quality
guidelines. In addition, the Director stated that, based on the Aquatic Resource Management
Report, the consultant “…did not anticipate an increase above criteria levels to result from the
introduction of Strathmore’s treated wastewater into the Bow River at this time.” 227

The

Director did not expect metals in the wastewater because the nature of development in
Strathmore is primarily municipal, not industrial. The Director explained the other parameters,
such as pharmaceuticals, do not presently have any provincial or national guidelines.
[526]

With respect to the Appellants’ concerns regarding health impacts, the Director

stated there are various factors in existence that will provide levels of protection to downstream
users’ potable water supply. The Director referred to the Standards and Guidelines and noted
one component of the formulation is to protect end users depending on their type of use. The
Director reiterated that, based on the Golder Report, downstream users, including the Appellants,
would continue to be able to use the Bow River as a source of irrigation or drinking water. The
Director stated the Amending Approval requires that the Approval Holder operate its facility to
meet tertiary level treatment limits, have a certified operator for the treatment facility, and
continuously monitor to ensure the limits are met. The Director confirmed that if the Approval
Holder fails to comply with the terms of its Amending Approval and original Approval, the
Director can use the compliance and enforcement provisions under EPEA. The Director stated
she is not aware of any health impacts as a result of wastewater releases into the WID canal.
[527]

The Director stated she was aware of the current loading in the Bow River, but

she was not aware of any health impacts as a result of the state of the Bow River or from the
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-180discharge of tertiary treated wastewater into a water body in conjunction with downstream water
users having proper water treatment facilities.
[528]

The Director stated she was aware of the Siksika Nation’s water treatment

facilities, which are capable of producing safe potable water using water from the Bow River,
and of the Approval Holder’s offer to “job shadow” with the operators of the Appellants’ water
treatment facilities. The Director explained the intent of the Traditional Use Effects Study was
to have further information if there were any unique impacts to the members of the Siksika
Nation, given their uses of the Siksika Lands, but it was not to deal with the provision of safe
potable water.

The Director explained the Emergency Response Plan provisions of the

Amending Approval were included to ensure a plan was in place that would advise the Siksika
Nation as soon as possible of any problems at the wastewater treatment facility, how this might
affect the Siksika Nation, and what mitigation the Approval Holder would take, if any.
[529]

The Director submitted that the decision to issue the Amending Approval was in

accordance with EPEA, the terms and conditions addressed the concerns of the Appellants, and
the water quality of the Bow River would not be adversely impacted. However, with the
additional information obtained since the decision was made, the Director acknowledged that
modifications to the Amending Approval to address some of the ongoing concerns may be
prudent.
E.

Closing Submissions – Siksika Nation Elders Committee

[530]

The Siksika Elders stated it is against the release of the Approval Holder’s treated

wastewater into the Bow River. The Siksika Elders submitted that the guidelines and standards
set by Alberta Environment actually failed the Siksika people. According to the Siksika Elders,
the Director allowed the construction of the pipeline despite any appeals from the Siksika people
and as if no appeal could stop it anyway.
[531]

The Siksika Elders stated the Approval Holder and the Director appeared to be

disrespectful of the Siksika people and their history.
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The Siksika Elders argued the science and math used by the Approval Holder

appear to be theoretical, and the Golder Report relied on by the Approval Holder appeared to be
incorrect and inconclusive on many points.
[533]

The Siksika Elders argued the Approval Holder would rather protect an eagle nest

and a memorial site near the Bow River than take the health concerns of the Siksika Nation into
deeper consideration.
[534]

The Siksika Elders argued that the Approval Holder and the Director believed that

if the environmental and aquatic standards are met, then the impact on human health is
negligible.
[535]

The Siksika Elders noted that the WID did not want the treated wastewater due to

health concerns and the potential damage to its canals, and the residents surrounding Eagle Lake
were not supportive of the treated wastewater being released into the lake.
[536]

The Siksika Elders argued that the approval of the pipeline was a fatal error in

judgment against the Siksika people and their heritage.
[537]

The Siksika Elders was dismayed that the Approval Holder and the Director did

not have any knowledge or concern about the Treaty rights that were being infringed upon by the
discharge of the treated wastewater. They argued that “…both parties were only concerned
about our culture in a proposed Traditional Use Study which was only for the benefit of the
sewage release so as to make it appear as if both parties took our heritage into consideration after
the fact.” 228
[538]

The Siksika Elders stated that consultation was not done with the Siksika

membership by any of the Parties.
[539]

The Siksika Elders submitted that they are against the discharge of treated

wastewater into the Bow River or any location in or close to the Siksika Nation. They also
rejected any plan that would have the Siksika people drink bottled water temporarily because that

-182would prove there is harm being done to the environment and to their heritage, culture, and
health.
F.

Closing Submissions - Siksika Nation

[540]

The Siksika Nation submitted that the Amending Approval was issued without

adequate study of the significant potential impacts to the environment and the Siksika Nation.
The Siksika Nation argued the Amending Approval creates unreasonable and unacceptable risk
to the Siksika Nation’s potable drinking water treatment plant. The Siksika Nation stated the
Amending Approval will be destructive to the ecosystem in the secondary channel at the point of
release, and creates unreasonable and unacceptable risk to traditional and recreational users. The
Siksika Nation stated there is no de facto regulator for the Siksika Nation’s water treatment, and
this regulatory gap increases the risks to the Siksika Nation.
[541]

The Siksika Nation explained that approximately 3,400 people reside on the

Siksika Lands permanently and the population can increase significantly over weekends and
holiday periods.
[542]

The Siksika Nation stated the discharge into the Bow River is very proximate and

upstream of the Siksika Nation and will directly impact the quality of water available to the
Siksika Nation.
[543]

The Siksika Nation submitted that a series of decisions were made leading to the

Amending Approval for the pipeline, but the decisions were poorly studied and therefore poorly
made, and the Siksika Nation had no input into any of the decisions.
[544]

The Siksika Nation explained the Approval Holder originally built its wastewater

treatment plant as an ecofluids plant, but it was required to rebuild the plant as a sequential batch
reactor at considerable capital cost.
[545]

The Siksika Nation argued the EPCOR report, which the Approval Holder relied

on when choosing the option of direct discharge to the Bow River, did not provide a reasonable
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-183analysis and comparison of the different options for the discharge. According to the Siksika
Nation, the Director gave the Approval Holder the impression that the application would create
little environmental impact, 229 and as a result, the Approval Holder “…did not collect baseline
data on the side channel or Bow River upstream of the outfall location; no mixing study was
conducted; no risk assessment of Siksika potable water treatment plant was completed; and no
meaningful study of the effects on traditional or recreational users was undertaken.” 230
[546]

The Siksika Nation explained the outfall location proposed in the application was

to a secondary channel of the Bow River immediately adjacent to the western boundary of the
Siksika Lands and possibly encroaching on that boundary. The Siksika Nation stated the outfall
location was moved 500 metres upstream to another secondary channel of the Bow River. The
Siksika Nation stated the flow in the secondary channel is insufficient to either treat or dilute the
wastewater discharge such that the flow in the secondary channel will likely maintain its
“effluent” characteristics. The Siksika Nation stated the discharge into the secondary channel
provides no setback distance for the Siksika Nation since the secondary channel meets the Bow
River at the Nation’s boundary and, therefore, the discharge is effectively at the Siksika Lands.
[547]

The Siksika Nation stated the new location suffers from serious flaws and was

initially rejected by Alberta Environment. The Siksika Nation stated that even though the outfall
was moved in part to accommodate them, they were not aware of the reasons why the secondary
channel was originally rejected. The Siksika Nation stated they would have objected earlier if
they had received accurate information on the revised outfall.
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The Approval Holder referred to the January 6, 2005 email from Mr. Frank Lotz of Alberta Environment to
the Approval Holder in which he stated:
“A consultant can do this calculation (impact of the Town’s treated wastewater on the Bow River
water quality) on the back of a napkin, so it shouldn’t take a heck of a lot of time.
Golder’s work for the City [of Calgary] should give them a good idea of what the river water
quality will be like upstream of the Town’s discharges so all they really have to do is add the
Town’s discharges to this background level and then compare the results to the recommendations
in the ‘Guidelines for Surface Water Quality for Use in Alberta.’” See: Director’s Record at Tab
120.
230
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The Siksika Nation explained the Approval Holder previously discharged treated

wastewater into the WID canal, privately owned irrigation systems, and irrigation systems owned
by the Approval Holder. The Siksika Nation stated that even though the WID canal appeared to
be the best alternative, the WID took the position that it would not accept the wastewater. The
Siksika Nation noted that the witness for the Approval Holder said that she valued the partial
ecosystem and operations of the WID canal more than the Bow River because the WID was her
client. The Siksika Nation submitted that such an approach is contrary to the public interest.
[549]

The Siksika Nation argued the evidence indicates: an unreasonable and

unacceptable risk of impacts to the Siksika Nation’s potable water treatment system in the short
and long-term; impacts to the aquatic ecosystem in the secondary channel; an unreasonable risk
of impacts to traditional and recreational users; an unreasonable risk of impact to the Bow River
ecosystem, particularly along Reach 7; better alternatives exist; and the Amending Approval is
contrary to public policy.
[550]

The Siksika Nation estimated the Ayoungman Plant, located about 15 kilometres

from the outfall, serves about 3,000 people on a daily basis. The Siksika Nation stated the
Ayoungman Plant is under the influence of surface water, and there are about 50 private wells
that are in direct communication with the Bow River downstream of the Ayoungman Plant.
[551]

The Siksika Nation argued the Director’s conclusion that the treated wastewater is

suitable as a water source is based on the average concentrations of the treated wastewater as
contained in the Madawaska Report. The Siksika Nation pointed out that the Approval Holder
experienced plant upsets in 2005 and 2006. The Siksika Nation submitted that the treated
wastewater cannot be considered safe as a potable drinking water source on a daily or monthly
basis. The Siksika Nation noted that despite the Director and the Approval Holder stating that
the treated wastewater is a safe potable water source, neither was prepared to recommend that it
be used as such for Strathmore residents because the risk is too great.
[552]

The Siksika Nation argued the Director’s comments regarding the use of the

treated wastewater as a source of potable water did not consider potential health implications

-185(formation of disinfection byproducts), taste and odour challenges, and the adverse perception
associated with the use of the treated wastewater.
[553]

The Siksika Nation stated that even though the Approval Holder is treating to low

contaminant levels, the limits in the Amending Approval are higher and the Approval Holder can
release treated wastewater to the levels in the Amending Approval if it chooses. The Siksika
Nation explained that as the Plant ages and the population of Strathmore increases, the quality of
the treated wastewater might deteriorate to the values specified in the Amending Approval. The
Siksika Nation argued the limits are set too high for the location and the Bow River itself.
[554]

The Siksika Nation also stated that because the Plant is near capacity, it should be

considered sensitive to storm events. The Siksika Nation stated there is no limit to the capacity
at which the Approval Holder can discharge to the pipeline, so the Approval Holder could
discharge to the pipeline’s 21,500 m3 capacity.
[555]

The Siksika Nation stated that mixing would not likely occur for a significant

distance downstream of the outfall location and the wastewater will likely hug the shore and mix
slowly, posing a risk to the Siksika Nation. The Siksika Nation explained that the Ayoungman
Plant is located 15 kilometres from the outfall location, and according to the Golder Report, full
mixing will occur within 15 kilometres of the outfall location. The Siksika Nation argued this is
too close for comfort. The Siksika Nation stated dye studies at Reach 5 of the Bow River
indicated mixing at 15-18 kilometres, but the biophysical characteristics at Reach 7 support
slower mixing. The Siksika Nation further stated that if mixing does not occur within 15
kilometres from the outfall location, the Ayoungman Plant intake is on the same side as the
outfall, and there is a potential the infiltration gravels will get plugged as a result of enrichment
and algal growth. The Siksika Nation referred to the pictures presented of suspended solids
hugging the shores of the Bow River from the outfall location to the Siksika intakes.
[556]

The Siksika Nation argued the evidence supports a finding that full mixing will

not occur in the Bow River prior to reaching the Ayoungman Plant and the impact on the
Ayoungman Plant cannot be predicted with certainty and unreasonable and unacceptable risks
exist.
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The Siksika Nation argued the application poses unreasonable and unacceptable

risk to the Ayoungman Plant, because the plant operates on the basis of a very clean water source
and a sudden change in that water source could affect its operation in a manner that cannot be
reasonably predicted. The Siksika Nation stated a high quality water source can compound
water risk factors in the event of the contamination of the source water because these locations
generally have less treatment and operational experience with adverse water quality events. The
Siksika Nation stated that it has less experience with source water variations which result from
factors outside of the river’s natural fluctuations, and therefore there are unique risk factors
relating to operating responses, monitoring protocol, knowledge, and equipment operation and
design. The Siksika Nation submitted that the risks are compounded by the lack of an effective
regulator on First Nations’ lands.
[558]

The Siksika Nation stated there are risks related to the re-growth of bacteria that

could affect the Ayoungman Plant and private wells. The Siksika Nation identified a concern of
the potential for re-growth in the secondary channel following ultra violet disinfection and
explained that, although the Ayoungman Plant may be able to handle the disinfection, it may
require additional effort. The Siksika Nation explained there are private wells along the river’s
edge that may be in direct connection to the river that do not have disinfection capabilities.
[559]

The Siksika Nation stated that, because it will be a continuous discharge system,

the secondary channel would be almost entirely composed of treated wastewater during the
winter months and for a portion of the open water period, and the temperature of the treated
wastewater will encourage beaver populations, which will lead to concerns with Giardia.
[560]

The Siksika Nation stated pronounced biological growth along the river bank and

within the infiltration well area may create water quality problems and an increased risk
associated with higher concentrations of pathogens in the source water. The Siksika Nation also
claimed there would be a higher potential for long-term chronic health concerns including the
formation of disinfection byproducts and long-term taste and odour challenges. The Siksika
Nation explained that because these problems do not exist currently, a new operating regime
would represent a reduction in water quality and ease of operation of the water treatment plant.
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The Siksika Nation stated that if the Ayoungman Plant is forced to prematurely

move to either a side or centre intake along the Bow River, the risks associated with the
treatment of the source water would increase because the plant would be subjected to the full
seasonal and imposed variations in water quality of the river, and the water quality buffering
effect the wells currently provide would no longer be available. The Siksika Nation argued
operational changes due to freshet changes in water quality, spring thaw conditions, and upsets at
the Plant, would be more pronounced given a direct draw of water from the Bow River, and it
would require more evaluation, operator training, and may require plant modifications.
[562]

The Siksika Nation identified other risks, including the plugging of infiltration

gravels which could lead to a more rapid requirement to replace the wells than would be
necessary under conditions where the nutrient load was not increasing. The Siksika Nation
stated weed and algal growth are also concerns and, according to the Madawaska Report, the
treated wastewater discharged into the WID canal had high wastewater concentrations that
caused weed growth in the canal. The Siksika Nation believed that was the rationale for redirecting the discharge to the Bow River. The Siksika Nation submitted that the secondary
channel would be less capable of handling the discharge in terms of nutrient additions because
the total flow for much of the year will be treated wastewater and there would be no dilution
available until it reached the Bow River. The Siksika Nation noted that there was growth in the
WID canal at dilution rates of 1 percent wastewater and 99 percent flow.
[563]

The Siksika Nation referred to the report prepared by Banner Engineering in

which the consultants indicated the risks to the Ayoungman Plant included changes in source
water quality, loss of performance of source water wells, and plant upsets. The Siksika Nation
stated the behavior and performance of the Plant cannot be predicted without a better
understanding of the potential changes in source water conditions. The Siksika Nation believed
its potable water plant design should be evaluated given the risk factors associated with the
proposed treated wastewater discharge. The Siksika Nation stated: there are concerns that the
flow characteristics of the Bow River are not represented by a model that is based on complete
mixing of the treated wastewater; there is potential for contamination or loss of performance of
the source water wells resulting from the discharge; and there is the potential of short circuiting

-188the treated wastewater into the Siksika Nation’s wells during low flow conditions or flood
events, potentially stressing the performance of the water plant.
[564]

The Siksika Nation expressed concern with the impact pharmaceuticals, heavy

metals, and pesticides that may be present in the treated wastewater may have on the health of
the Siksika members.
[565]

The Siksika Nation submitted that the discharge is not legal and should not be

permitted. According to the Siksika Nation, the discharge may cause the potable water supplied
by the system to be unfit for its intended uses and may cause the concentration of a substance in
the potable water supplied by the system to vary from the specified concentration set out in an
approval, thereby causing it to be in contravention of section 148 of EPEA.
[566]

The Siksika Nation argued the references by the Director regarding Heritage Point

were not appropriate because it is a new golf resort community that chose its location with full
knowledge of its proximity to the Fish Creek Plant. The Siksika Nation stated that it has been at
its present location and surrounding area for generations. The Siksika Nation understood that the
Fish Creek Plant will be decommissioned and replaced by the Pine Creek Plant, which is closer
to the Siksika Nation and downstream of Heritage Point.
[567]

The Siksika Nation pointed out that the Town of Cochrane was prevented from

discharging upstream of the City of Calgary for reasons similar to those put forward by the
Siksika Nation to prevent the Approval Holder’s discharge. The Siksika Nation could see no
reason why the same considerations should not apply.
[568]

The Siksika Nation argued the impacts on the secondary channel will be

significant and will lead to deterioration in the aquatic environment.

The Siksika Nation

reiterated that because of the low to non-existent flow conditions, the secondary channel will be
composed almost entirely of treated wastewater at various times through the year. The Siksika
Nation stated that mixing to achieve any level of dilution will not be possible in the secondary
channel particularly in the winter when the channel will be primarily treated wastewater, and this
will seriously impact the health of the riparian communities in that section of the river valley,
lead to rapid enrichment, and cause a significant deterioration of the aquatic environment in the

-189secondary channel. The Siksika Nation further stated the treated wastewater will be substantially
different in terms of quality, density, and temperature than the receiving waters in the channel or
in the Bow River.
[569]

The Siksika Nation referred to the opening comments of its witness:
“Therefore, the conditions used by Golder (2005) in an attempt to predict water
quality effects on the Bow River from the addition of this effluent, are probably
not correct. The flow required to meet the concentration levels used during their
assessment (0.45 m3/s), likely would not occur with high frequency in the
secondary channel…A reconnaissance of the backchannel during the winter
confirmed that the channel was in fact ice clogged and had no evident flow. The
entry of the channel to the Bow River was in fact ridges of ice.” 231

[570]

The Siksika Nation argued the impacts to the secondary channel will be

significant and will lead to a deterioration of the aquatic environment, and the evidence of the
detrimental impacts in the channel cannot be disputed.
[571]

The Siksika Nation pointed out that the Director originally rejected the current

outfall location because: the relatively low existing flows, estimated at 120.7 L/s in stream and
an outfall flow of 246 L/s, present a problem with dissolved oxygen and acute ammonia
concentration; there is potential for insufficient wastewater dilution at the point of discharge;
discharging to a secondary channel may require additional testing and monitoring and changes in
the future; and the low dilution is not supported by any policy or procedures and will likely not
meet Alberta Surface Water Standards. The Siksika Nation stated the Director admitted that the
chosen outfall location was originally rejected because it was not protective of the aquatic
ecosystem in the secondary channel. The Siksika Nation stated the Approval Holder’s consultant
indicated there was a risk to the benthic community in the secondary channel.
[572]

The Siksika Nation argued that, given the quality of the treated wastewater and its

concentration in the secondary channel, the discharge would likely constitute a HADD under the
federal Fisheries Act and an adverse effect under the Water Act. The Siksika Nation commented
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-190that the suggestion “…that fish can simply leave the area is absurd and is an admission that there
would be a loss of existing habitat.” 232
[573]

The Siksika Nation submitted that the Board should recommend cancellation of

the Amending Approval because the impacts would constitute an adverse effect on the aquatic
environment in the secondary channel.
[574]

The Siksika Nation explained the Bow River ecosystem within the Siksika Lands

boundaries is largely undeveloped, and it is closer to a natural state than other areas of the Bow
River.
[575]

The Siksika Nation explained the Bow River is central to the life of the Siksika

people, because members use the waters of the Bow River for drinking water, household use,
fishing, agriculture, leisure activities, and as a central part of the traditional way of life of the
Siksika Nation.
[576]

The Siksika Nation stated that within 400 metres of the secondary channel and

outfall location is a Siksika recreational area where members camp and swim. The Siksika
Nation submitted that this could lead to a public health concern, and they expressed concern
about current ailments, including rashes, resulting from contact with the river.
[577]

The Siksika Nation stated it has managed to protect much of its traditional culture

with many traditional societies that use the Bow River for traditional purposes. The Siksika
Nation raised a concern about the current impacts to plants, medicines, and traditional practices
like the Sundance.
[578]

The Siksika Nation submitted that the 14 or so kilometres prior to full mixing is

within the Siksika Lands boundaries and will result in a loss of Siksika Lands by the Siksika
Nation for potable water and recreational and traditional uses. The Siksika Nation stated the
Approval Holder is relying on the Bow River to further treat or dilute the treated wastewater, and

232

Siksika Nation’s submission, dated February 21, 2007, at paragraph 56.

-191this is to occur all within the boundaries of the Siksika Lands, indicating a major portion of the
Siksika Nation’s shoreline could be adversely impacted for present and future use.
[579]

The Siksika Nation argued the Traditional Use Effects Study that is part of the

Amending Approval does not protect traditional and recreational uses of the Bow River. The
Siksika Nation argued the study: (1) does not consider possible health effects resulting from
traditional use of plants by Siksika members; (2) indicates vegetative mapping and identification
to be done, but does not indicate how can it be done in a very short time frame in winter; (3) does
not propose any risk assessments; (4) does not contain any interviews with Siksika members or
Elders; (5) is only a literature review; (6) does not consider impacts on recreational uses; and (7)
does not consider partial mixing within the Siksika Lands boundary.
[580]

The Siksika Nation argued there would be a significant impact on the Bow River

which would add increased pressure on the already overburdened river system. The Siksika
Nation stated Reach 7 is already subjected to cumulative impacts resulting not only from the
addition of the treated wastewater but also as a result of the urbanization of the upper watershed.
The Siksika Nation explained that nonpoint source runoff can contribute to the deterioration in
water quality within the river reach, and the additional loading from the discharge will accelerate
the process of water quality deterioration and lead to the need for the Siksika nation to upgrade
its water intake systems.
[581]

The Siksika Nation referred to the opening statement of Dr. Crowther, where he

summarized the impacts to the Bow River water quality as follows:
“In looking at the original assessment and comparing it to the version presented in
the rebuttal we see the following projected concentration increases over the
upstream concentrations for the primary discharge parameters following mixing:
Original
Assessment

Second
Assessment

Total Suspended
Solids

21%

27%

Ammonia

88%

253%

Total Phosphorous

7%

6%

-192Given that the effluent concentrations used to obtain these projections did not
change, and the incoming concentration of phosphorous used actual[ly] increased
substantially while the flow rates apparently decease[d] we do not seem to see a
corresponding effect on the projected phosphorous concentrations as a percentage
increase in fact it would appear to have decreased. This is very confusing and
hard to accept.” 233
[582]

The Siksika Nation pointed out that the Approval Holder’s consultant indicated

concerns about phosphorus and ammonia in the Bow River because phosphorus and ammonia
levels are elevated downstream of the City of Calgary, and further increases, if sufficiently large,
could result in detrimental effects to the aquatic ecosystem in the Bow River. The Siksika
Nation’s consultant explained large increases in in-stream total suspended solids could also lead
to detrimental effects to the aquatic ecosystem.
[583]

The Siksika Nation submitted that unreasonable and unacceptable risks still exist

even though future approvals would include additional monitoring requirements and conditions
because such monitoring is not sufficiently protective of the Siksika Nation’s interests. The
Siksika Nation argued the evidence shows that river Reach 7 is under strain and it cannot
withstand further loading from the Approval Holder’s treated wastewater discharge.
[584]

The Siksika Nation submitted that the process used by the Approval Holder to

select its Plant technology was flawed, because no watershed analysis was completed prior to the
technology being selected. The Siksika Nation stated the
“…selection of disposal to the Bow River lacked an integrated approach whereby
the treatment technology and the receiving watershed were evaluated
simultaneously with the disposal location…. Strathmore’s approach is yet
unclear, but appears to have been undertaken by first selecting by the treatment
process by default and then selecting the disposal location without complete
consideration of the effluent quality impacts or background concentration
differences between the disposal locations.” 234
[585]

The Siksika Nation argued the three options recommended by EPCOR should

have been studied in more detail. The Siksika Nation stated the Approval Holder rejected both
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-193the expanded spray irrigation option, even though it was ranked as the number one option, and
the option to discharge to the Bow River through natural drainage canals. The Siksika Nation
stated the Approval Holder also rejected the option of discharging to the WID canal and a raw
water supply via the canal. The Siksika Nation explained this would essentially involve the
Approval Holder reusing its own wastewater, but this option was rejected for perception reasons
and for concerns related to the removal of taste and odours, Giardia and cryptosporidium, and
increased concentrations of metals.
[586]

The Siksika Nation stated the Approval Holder chose the least expensive option,

but the capital costs were based on a 50 percent analysis and may not have been particularly
meaningful.
[587]

The Siksika Nation explained other options, such as discharging to Eagle Lake

were rejected by the Director. The Siksika Nation noted it was unclear why this option was
rejected and could only speculate that the rejection may have been related to landowner
resistance. The Siksika Nation stated the water quality in Eagle Lake is likely more appropriate
for a discharge than the Bow River, and the Director was unaware of anyone using Eagle Lake as
a potable water supply. The Siksika Nation stated there would be a minimal increase in the level
of Eagle Lake, even if all of the lagoons (750,000 m3) were discharged. According to the Siksika
Nation, Eagle Lake would rise about 2.4 inches if 750,000 m3 was discharged, and it would rise
0.5 inches with a discharge of 200,000 m3.
[588]

The Siksika Nation questioned the level of respect the Approval Holder gave the

Siksika Nation compared to the level of respect given to the residents of Eagle Lake. The
Siksika Nation argued the Approval Holder rejected the option of reusing the treated wastewater
for its own residents, but it chose a discharge location immediately upstream of the Siksika
Nation, at the border of the Siksika Lands.
[589]

The Siksika Nation argued the technology chosen by the Approval Holder is not

adequate for continuous discharge and is more suited to batch discharge coupled with irrigation.
The Siksika Nation explained the use of irrigation and overland discharge would provide a
beneficial reuse of the treated wastewater and an opportunity for the treated wastewater nutrients

-194to better assimilate background concentrations of the receiving watershed. The Siksika Nation
stated that to achieve background concentrations in the Bow River would require leading edge
wastewater treatment processes.
[590]

The Siksika Nation submitted that the emergency response plan is inadequate,

because the Approval Holder intends to use the existing lagoons for storage in case of a Plant
upset, but currently the lagoons are near capacity and are not available for such an emergency
situation. The Siksika Nation stated it is also unclear how many lagoons would be available and
whether any existing lagoons would be decommissioned.
[591]

The Siksika Nation stated that two goals of the Water for Life Strategy are to have

a safe, secure drinking water supply and to have healthy aquatic ecosystems. The Siksika Nation
submitted that the Approval Holder’s application is not consistent with the principles and goals
of the Water for Life Strategy. The Siksika Nation noted the Director admitted that in order to
have a safe, secure drinking water supply, a community would need to know how its plant would
react to a change in source water quality. The Siksika Nation stated that because no risk
assessment was completed, they do not know how the Ayoungman Plant would react, and
therefore, they cannot be assured that the Siksika Nation would have a safe, secure drinking
water supply.
[592]

The Siksika Nation stated the Director admitted that the secondary channel was

initially rejected because it would damage or alter the ecosystem in the secondary channel and
therefore was not supportive of a healthy aquatic ecosystem.
[593]

The Siksika Nation argued the treated wastewater discharge creates an

unreasonable and unacceptable risk to the Siksika Nation’s potable water system, will
detrimentally impact the ecosystem in the secondary channel and Reach 7 of the Bow River, and
will negatively affect traditional and recreational users.
[594]

The Siksika Nation submitted that the Amending Approval is contrary to the

Water for Life Strategy and therefore contrary to public policy.

-195[595]

The Siksika Nation requested the Board recommend that the Amending Approval

be set aside and that other alternatives, such as discharging to Eagle Lake or irrigation are
assessed as options, and prohibiting treated wastewater discharge to the Bow River. If the
discharge into the Bow River is permitted, the Siksika Nation requested that: a formal and
appropriate risk assessment and mixing study be conducted to evaluate the risks to the
Ayoungman Plant and traditional and recreational users; an appropriate Traditional Use Effects
Study be completed that includes significant input from the Siksika Elders; a formal monitoring
program be implemented as set out in the stay decision of February 16, 2007; irrigation or
discharge to Eagle Lake be used in conjunction with batch discharge to the Bow River during
spring runoff; amounts discharged to the Bow River should be as minimal as possible; increased
treatment of the effluent; and move the outfall upstream to ensure full mixing prior to entering
the Siksika Lands boundary.
G.

Closing Submissions - Approval Holder

[596]

The Approval Holder explained the water treatment in Strathmore has improved

exponentially over the past decade as it has invested substantial time and resources into
improving the quality of its treated wastewater. The Approval Holder stated it continues to
upgrade its tertiary level wastewater treatment plant, and the quality of the discharged
wastewater meets or exceeds the standards imposed upon larger communities. The Approval
Holder explained the Amending Approval requires the Approval Holder to produce higher
quality discharge than is normally required by communities its size. The Approval Holder stated
it is actively investigating technologies that will allow it to continue to improve the quality of the
wastewater being discharged. The Approval Holder explained that it had just added a second,
self-cleaning, ultraviolet unit, which significantly improves levels of disinfection.
[597]

The Approval Holder explained an additional safety precaution is being added

through the installation of automatic re-routing valves that automatically re-route treated
wastewater into storage lagoons if there is an upset or if continuous monitoring indicates an
excess of ammonia, phosphorus, or total suspended solids. The treated wastewater would be
retreated in the Plant.

-196[598]

The Approval Holder stated there are six primary storage lagoons and only one

need be empty prior to using the proposed emergency re-routing valves and the lagoons will be
maintained as part of the current and future Plant. The Approval Holder explained there are
lagoons available for use as a balancing area to ensure a consistent flow of wastewater into the
Plant to prevent spikes in the production of wastewater from overwhelming the treatment process
by maintaining consistent flow levels.
[599]

The Approval Holder confirmed its Plant is suitable for a continuous discharge

into the Bow River.
[600]

The Approval Holder stated the Director and the Siksika Nation’s consultants all

noted that phosphorus does not pose health concerns.
[601]

The Approval Holder stated the treated wastewater being discharged from the

Approval Holder’s Plant is suitable in undiluted form as a source of potable water and for
recreational use. The Approval Holder acknowledged that no one, other than farmers, is eager to
accept the treated wastewater discharge.
[602]

The Approval Holder explained it studied and considered numerous alternatives

for disposal of its treated wastewater and selected disposal to the Bow River after extensive
consideration of environmental factors. The Approval Holder stated it looked at expanding its
spray irrigation process, discharging to surrounding water bodies such as Eagle Lake and Peanut
Lake, and construction of extensive marshes as long-term permanent disposal solutions.
[603]

The Approval Holder stated the evidence shows that the Bow River’s ability to

accommodate the proposed discharge was extensively researched. The Approval Holder stated
there was a large volume of data available regarding the Bow River, and its experts utilized the
baseline data available for determining flow rates and mixing modeling. The Approval Holder
stated the data is used by Alberta Environment to set the standards and guidelines regarding
appropriate and sustainable use of the Bow River as a potable water source and to govern the
return of water to the Bow River for downstream users.

-197[604]

The Approval Holder stated there is ample data in Alberta that serves as a

baseline in conducting an analysis of the impact of additional treated wastewater. The Approval
Holder refuted the assertions that there were no data for the Bow River. The Approval Holder
stated that the only data which is not available that would be relevant is the specific mixing data
for that reach of the Bow River. The Approval Holder stated similar baseline data does not exist
for Eagle Lake, so any proposed discharge to Eagle Lake would require much more extensive
testing and research than what would be required for a discharge into the Bow River. The
Approval Holder stated little is known about Eagle Lake’s flow into neighbouring lakes,
including those located on Siksika Lands, and their eventual discharge into the Bow River.
[605]

The Approval Holder stated discharging the treated wastewater into Eagle Lake

was the cheapest alternative. The Approval Holder stated it has been and remains willing to
discharge to Eagle Lake, but the Director and the Siksika Nation have opposed this option in the
past, particularly since Eagle Lake eventually drains onto Siksika Lands. The Approval Holder
explained the pipeline is a more expensive option, but it was preferred because it represented the
most environmentally responsible solution.
[606]

The Approval Holder stated it considered discharging treated wastewater into

wetlands as a permanent solution, but to purchase enough land and construct the wetlands was
estimated to cost approximately 20.5 million dollars.

The Approval Holder explained the

efficiency of the wetlands during winter months was likely inadequate to make it a viable
solution.

The Approval Holder explained the “…selection of the outfall location was a

laboriously researched and analysed decision, from a technical, environmental and legal
standpoint.” 235
[607]

The Approval Holder stated the outfall location was moved farther upstream into

the secondary channel at the request of the Siksika Nation. The Approval Holder stated that
even though its experts raised concerns regarding discharge to the secondary channel, the
location was approved by the Director and the Department of Fisheries and Oceans. According
to the Approval Holder, the Department of Fisheries and Oceans determined that the proposed
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-198change would not lead to a harmful alteration, disruption, or destruction of fish habitat as defined
in the Fisheries Act.
[608]

The Approval Holder explained that a formal risk assessment was considered but

determined to be unnecessary because the quality of the wastewater discharge required by
Alberta Environment eliminated concerns. The Approval Holder argued the concerns would be
minimal even if the anticipated dilution rates were not met but would be even less of a concern at
the typical dilution rates.
[609]

The Approval Holder stated the lagoons would be full by March 12, 2007. It

stated it became concerned in December 2006 that the lagoons may not be sufficient to store the
treated wastewater during the winter, and it notified the Director and the Siksika Nation
immediately. The Approval Holder stated it had never before been unable to store its treated
wastewater over the winter, and this was the first time it had to make a winter discharge. The
Approval Holder stated it started to investigate other options.
[610]

The Approval Holder explained that it investigated trucking the treated

wastewater to an alternative disposal site. The Approval Holder stated it entered into talks with
the City of Calgary, who has not yet approved such a discharge at its site, but the Director has
now provided approval for such a discharge. The Approval Holder calculated that, based on the
daily wastewater discharge from its Plant, almost 334 truck loads per day, requiring 112 trucks
for each 12 hour day, would be needed to maintain current levels, and the cost would be
approximately $174,960 per day. The Approval Holder stated it has been actively seeking
trucks, but it would be impossible to retain that many.
[611]

The Approval Holder argued it is preferable to have as much water returned to the

Bow River as possible in order to maintain sufficient water levels within the Bow River for all
downstream users. The Approval Holder submitted that, “Discharging Strathmore’s treated
effluent to the Bow River is a responsible solution as it allows for tertiary treated discharge of

-199high grade water to be returned to the Bow River rather than contributing to further depletion in
water levels available for downstream users.” 236
[612]

The Approval Holder stated its Plant was designed to meet, and does meet or

exceed: (1) the standards imposed by Alberta Environment on communities the size of Calgary,
which is the highest standard of treated wastewater in Alberta; and (2) the level required to
discharge into the Bow River. The Approval Holder stated that towns that are the size of
Strathmore are not required to treat to a tertiary level.
[613]

The Approval Holder stated the 2006 discharge testing shows good compliance

with the Amending Approval standards. It explained the anomalies associated with the rare
upsets were unlikely to recur because of the installation of a second ultra violet treatment unit
and the automatic re-routing valves.
[614]

The Approval Holder noted that the consultant for the Siksika Nation

acknowledged that he would not have concerns regarding the quality of the discharge if adequate
mixing occurred prior to the Ayoungman Plant. The Approval Holder thought the Siksika
Nation’s consultant was primarily concerned with the possible risk of algal growth in the water
infiltration gravels associated with phosphorus, which would be increased by the discharge if
adequate mixing did not occur and the wastewater hugged the shoreline. The Approval Holder
noted that the excess of phosphorus does not pose a health risk.
[615]

The Approval Holder stated the Siksika Elders provided anecdotal evidence of

health concerns on the Siksika Lands, including skin conditions, diabetes, and skin bleaching.
The Approval Holder submitted that, while these health concerns are prevalent and serious, they
are clearly unrelated to the proposed discharge as no discharge has yet occurred. The Approval
Holder stated that since the concerns with the treated wastewater has to do with phosphorus;
there is no basis to conclude the health risks would be compounded by the discharge.
[616]

The Approval Holder stated the Director agrees that the incremental effect of the

proposed discharge into the Bow River would be negligible. The Approval Holder explained the
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-200dilution factor would be high, and even with the most conservative estimates (maximum
wastewater of 0.25 m3/s with minimum river flow of 19 m3/s), the dilution ratio would be only
1.3 percent, and under typical conditions (average river flow of 60 m3/s and average wastewater
flow of 0.046 m3/s), the dilution ratio would still be 0.08 percent.
[617]

The Approval Holder stated that even though the flow of the Bow River at Reach

7 may be less turbulent than in Reach 5, the course of the river is more varied at Reach 7. The
Approval Holder explained that the Bow River turns sharply and repeatedly in the 15 kilometres
between the outfall location and the water infiltration sites of the Ayoungman Plant. According
to the Approval Holder, this would provide for ample mixing, and good mixing is expected.
[618]
water.

The Approval Holder stated the Siksika Nation should, and does, treat its drinking
The Approval Holder explained the water quality guidelines in place in Alberta

recommend that surface water be treated prior to it being used as drinking water. It was the
Approval Holder’s understanding that the Siksika Nation’s treatment plant is able to treat surface
water to potable water standards.
[619]

The Approval Holder recognized the frustrations expressed by the Siksika Elders

in not being consulted as a separate entity from their Chief and Council. The Approval Holder
explained that, until early 2006, it was under the mistaken impression that legal counsel for the
Siksika Nation was also counsel for the Elders. The Approval Holder stated that since early
2006, it has and will continue to correspond with the Elders as a separate entity from the Siksika
Nation.
[620]

The Approval Holder noted that, prior to the Amending Approval being issued the

Siksika Nation outlined numerous conditions under which the Amending Approval would be
acceptable to them. The Approval Holder explained that some of the concerns were addressed
before the Amending Approval was granted, such as moving the outfall, while others were
incorporated into the Amending Approval, such as the Traditional Use Effects Study, on-going
consultation, and an Emergency Response Plan. The Approval Holder explained the Traditional
Use Effects Study, mitigation plan, and Emergency Response Plan are pre-requisites to the
operation of the pipeline. The Approval Holder stated that, since the Hearing, the Director has

-201given the Approval Holder approval to conduct the Traditional Use Effects Study. The Approval
Holder stated it submitted a draft Emergency Response Plan to the Director, but it had not been
approved as further information was required.
[621]

The Approval Holder explained the Amending Approval required the Approval

Holder to assist the Siksika Nation in arranging a review of the Approval Holder’s water quality
assessment, which was completed.
[622]

The Approval Holder stated that the Elders and some of the representatives of the

Siksika Band and Council did not want the Traditional Use Effects Study to occur.

The

Approval Holder stated it “…has no interest in pursuing such a study given it clearly constitutes
an affront to many members of the Siksika Nation and asks to be relieved of the obligation to
undertake it.” 237
[623]

The Approval Holder submitted that it and the Director listened to the concerns

expressed by the Appellants. The Approval Holder agreed that it is incumbent upon it to
seriously consider the concerns being expressed, but it must also consider the advice and
directions from its experts and Alberta Environment.
[624]

The Approval Holder, although supportive of continued dialogue amongst the

Parties, questioned how to resolve the internal contradiction in the Elder’s position of “no to any
discharge, no matter what the quality,” and Elder Little Chief’s assertion that further and better
communication could lead to the Parties working it out.
[625]

The Approval Holder stated it has no objection to the additional monitoring

outlined by the Director, and although the monitoring would be expensive, it would dispense
with the need for a dye study that the Approval Holder was already willing to fund. The
Approval Holder explained the dye study had been approved in the fall of 2006, but it was
postponed due to weather considerations. The Approval Holder explained its experts, as well as
the Siksika Nation’s experts, agreed that a dye study may lead to dye appearing in the Siksika
Nation’s drinking water, which would be undesirable.

-202[626]

The Approval Holder indicated that it would be seeking a new approval in 2008

and the application is due in September 2007. The Approval Holder stated the Director indicated
that the new approval would likely include an even lower limit for phosphorus at 0.5 mg/L.
According to the Approval Holder, it is close to achieving that level already.
[627]

The Approval Holder submitted that the Board should recommend that the

appeals be dismissed.
H.

Closing Submissions - Director

[628]

The Director submitted that the Amending Approval should be upheld.

[629]

The Director stated none of the technical experts for the Parties disputed that the

Amending Approval and the supporting information in the application met current Alberta
Environment standards and guidelines. The Director submitted that the Amending Approval
only requires some modification to address the issue of gathering information on the discharge of
tertiary treated wastewater.
[630]

The Director explained the Approval in its entirety is up for renewal in 2008, and

issues such as future upgrades to the Town’s Plant, reducing phosphorus in the treated
wastewater, and alternatives to disposal can be addressed upon renewal. The Director agreed
that the Approval Holder needs to start working on those issues right away and the Approval
Holder needs to involve its neighbours, the Siksika Nation, throughout the process.
[631]

The Director submitted that some issues cannot be addressed by the Board,

including issues related to land claims, the constitutional duty to consult, and federal regulatory
presence on First Nations lands.
[632]

The Director stated the management of basin wide issues is not solely to be

resolved in the context of one approval amendment, and the Water Act allows for water
management planning processes where the entire community is involved in deciding how the
water resource should be managed in the future. The Director explained there are currently two
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-203such water planning initiatives, the Bow Basin Watershed Management Plan and the Elbow
River Water Management Plan. The Director commented that any revisions to current Alberta
Environment standards and guidelines are decisions to be made by the appropriate policy
decision-makers of Alberta Environment following their process and protocols.
[633]

The Director provided suggestions to modify the Amending Approval. With

respect to the Traditional Use Effects Study, the Director explained it was intended to address
how the discharge of treated wastewater may affect the Siksika Nation members’ uses. The
Director explained she asked for the study in response to the Statement of Concerns received
because there was no existing guideline/standard to assess against as there is for other uses. The
Director explained it was not intended to be a full scale Traditional Use Effects Study, as the
term is used in the field of Aboriginal studies, but at the time the Director was not aware of the
special meaning and inadvertently used the incorrect terminology. The Director recommended
the Amending Approval be amended to reflect a detailed assessment phase that may or may not
include a risk assessment.
[634]

The Director also recommended that a monitoring and reporting program be in

place during any discharge of the treated wastewater from the existing outfall location. The
Director suggested an assessment of the monitoring data could be included. The Director stated
the proposed program includes two locations on the Siksika Lands, provided consent is given by
the Siksika Nation.

The Director stated the monitoring program could include additional

parameters of flow in the secondary channel and cryptosporidium and Giardia.
[635]

The Director explained the proposed monitoring program does not include a

requirement to check for algal growth in the infiltration gravels near the Ayoungman Plant
because the Siksika Nation’s expert was not aware of any type of monitoring that would
demonstrate that algal growth was blocking off the sands and gravels. The Director explained
the proposed monitoring program does not include parameters for pharmaceuticals because
currently there are no federal or provincial standards or guidelines.

-204[636]

The Director recommended that clauses be added to the Amending Approval to

reflect the Approval Holder’s need to address issues at the renewal of its Approval in March
2008.
[637]

The Director stated she does not regulate water treatment plants and facilities on

the Siksika Lands because they are located on federal lands. The Director said she understands
the Appellants’ concerns regarding the safety of their water supply, a concern shared by all
Albertans. The Director explained she offered to provide a drinking water specialist to inspect
the Siksika Nation’s water treatment plant and provide recommendations on operations, future
upgrades, etc. The Director also offered to provide a “mock approval” which would indicate
what the requirements for a surface water treatment plant would be if the plant was under
provincial jurisdiction. The Director explained this would not be a true regulatory authorization,
but it would provide further information to the Siksika Nation to help ensure the water is safe.
[638]

The Director stated that all of the experts agreed that the impact of the treated

wastewater discharge would be an increase in phosphorus in the Bow River, and the increase
would not constitute a health risk to the users of the Bow River as a source for potable water and
for other uses of the river. The Director argued there was no evidence that further phosphorus in
the Bow River would change the ability to treat the surface water to make it potable.
[639]

The Director stated that nothing from the treated wastewater discharge changes

the fact that all surface water or groundwater influenced by surface water needs to be treated
before it is used for potable purposes.
[640]

The Director stated she is concerned with the water quality and quantity of the

Bow River. The Director explained that Alberta Environment is taking steps to address the
complex issues that involve balancing many competing interests.

For example, some

stakeholders want municipal return flow returned to the rivers to maintain quantity levels while
others do not want such waters in the rivers because of quality concerns.
[641]

The Director stated the issue of water quantity has been extensively reviewed and

resulted in the Cabinet approving the South Saskatchewan River Basin Water Management Plan,
and the issue of water quality is started on a similar route with the preparation of the terms of

-205references for water management planning taking place for the Bow and Elbow Rivers. The
Director stated the community review may result in water quality objectives and/or changes to
Alberta Environment standards and guidelines.
[642]

The Director submitted that the Amending Approval should be upheld and the

discharge of the treated wastewater meets current Alberta Environment standards and guidelines.
[643]

The Director submitted that the recommended changes to the Amending Approval
“…will ensure that there is more information to confirm what, the impacts of this
discharge of tertiary treated wastewater are and will ensure that there will be
consideration of how this discharge of tertiary treated wastewater may or may not
be modified upon renewal of this Approval.”238

I.

Final Submissions - Siksika Nation Elders Committee

[644]

The Siksika Elders argued they were at a disadvantage because they were not

provided with full disclosure from the other Parties. They stated their concerns regarding their
health and safety have been ignored, and decisions were made without any consultation.
[645]

The Siksika Elders argued the outflow was chosen by the Approval Holder and

the Director, but the Elders and the Siksika membership were not consulted or considered for
negotiations.
[646]

The Siksika Elders considered it ironic that the Approval Holder’s lagoons are

over filling and damaging the environment, but the Approval Holder would consider the damage
to the Bow River, the plants, and the residents of the Siksika Nation as negligible.
[647]

The Siksika Elders argued that having to drink bottled water proves how

dangerous the treated wastewater is to humans, plants, and wildlife.
[648]

The Siksika Elders submitted that the Approval Holder and the Director did not

consider: the Siksika Nation’s health, safety and well being; the plants that are threatened,
disturbed, contaminated, and extinct in their traditional territory; the destruction of the riparian
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Director’s submission, dated February 28, 2007, at paragraph 32.

-206areas; the destruction of ancient burial sites and traditional sensitive regions; the disturbance to
their culture; and the disturbance of the natural environment along the Bow River that has not
been developed.
[649]

The Siksika Elders noted the lack of risk assessments, the contradictions, and the

total disregard to human beings, plant life, and wildlife.
[650]

The Siksika Elders argued the Hearing focused on the technicalities of western

science to treat wastewater rather than on how to protect the health of the Siksika Nation and its
residents.
[651]

The Siksika Elders stated the Board’s solution of rationing bottled water failed to

comprehend and acknowledge the immediate and long-term implications that already prevail and
will continue to affect Siksika Nation members. The Siksika Elders argued that no consultation,
planning, assessment, health costs, or emergency response planning for those most vulnerable,
including the Siksika Elders, were factored into the decision or thought of as being worthy of
consideration.
[652]

The Siksika Elders stated that the Hearing “…allowed non-holistic, non-medical

and insensitive personnel to make decisions and recommendations without full knowledge,
background, credentials and experience in working amongst and with First Nations, [and]
aboriginal communities such as Siksika Nation Members.” 239 [Emphasis omitted.]
[653]

The Siksika Elders expressed alarm that, at the Hearing, there was no respect

given or consideration of their strong interrelated connection to their spiritual environment.
[654]

The Siksika Elders stated that Elders who harvest medicinal herbs will be forever

denied truth and justice. The Siksika Elders explained they want the Approval Holder and the
Director to help categorize all the species of wildlife, insects, birds, and plants in order to protect
their natural state and to predict the effects of the treated wastewater on their survival and
habitat.
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The Siksika Elders argued the Hearing failed to respect, consider, and address

their inherent, sovereign Nation jurisdictional matters.
J.

Final Submissions - Siksika Nation

[656]

The Siksika Nation reiterated that the Amending Approval: creates unreasonable

and unacceptable risk to the Ayoungman Plant; it will be destructive to the ecosystem in the
secondary channel at the point of release; and it creates an unreasonable and unacceptable risk to
traditional and recreational users.
[657]

The Siksika Nation did not agree with the Director’s statement that none of the

Parties disputed that the Amending Approval meets Alberta Environment’s standards and
guidelines. The Siksika Nation argued the standards and guidelines do not have the force of a
law or regulation and are applied on a case-by-case basis. The Siksika Nation argued that, given
the proximity of the outfall to the Ayoungman Plant and the unacceptable risks, the guidelines
are not protective in this circumstance. The Siksika Nation submitted that the application of the
guidelines in this circumstance did not meet the underlying policy objectives of the Water for
Life Strategy in that communities are to be assured of safe and secure drinking water and that
healthy aquatic ecosystems can be maintained. The Siksika Nation noted that the Director
admitted that certain consequences resulting from the Amending Approval are inconsistent with
the goals of the Water for Life Strategy. The Siksika Nation submitted that the application of the
guidelines must be consistent with the Water for Life Strategy.
[658]

The Siksika Nation recommended the Board resist the suggestion of the Director

to delay further changes to the Amending Approval until the Approval Holder’s next renewal
application. The Siksika Nation stated the Board’s expert advice has been sought on the issues
related to the Amending Approval, and it is unlikely the Director will take a different approach
to the renewal application without specific recommendations from the Board.
[659]

The Siksika Nation submitted that the Director’s approach does nothing to protect

the Siksika Nation in the short term, and that her approach amounts to saying “…‘don’t worry
we will get it right next time.’” The Siksika Nation argued it would be better if the Director and
the Approval Holder received a strong signal that they must do significantly more. The Siksika
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approval should address to protect the Siksika Nation’s potable drinking water system, the
secondary channel, traditional and recreational users, and the Bow River ecosystem. The Siksika
Nation submitted that the Approval Holder should not be permitted to discharge the treated
wastewater to the Bow River at this time.
[660]

In response to the Director’s reference to broader Bow River basin issues, the

Siksika Nation submitted that it is likely aware of these issues, but it has not been asked to
resolve basin wide issues. The Siksika Nation explained the Board has been asked to determine
whether the Amending Approval is protective of the Siksika Nation, the secondary channel, and
the Bow River ecosystem. The Siksika Nation argued that if the Director is suggesting the Board
cannot consider wider issues related to the Bow River ecosystem, she is incorrect, because the
public interest must include these broader issues and the Board must determine the public
interest.
[661]

The Siksika Nation stated the Director erred in characterizing the Traditional Use

Effects Study as such and that the intent was to be a “uses assessment.”

The Siksika Nation

questioned how a “uses assessment” could be effective if it contains no requirement for
interviews with Siksika Nation members about their uses of the Bow River. The Siksika Nation
suggested the study be conducted by Siksika, but the Approval Holder rejected the idea. The
Siksika Nation argued that the Director’s statement that the Traditional Use Study may or may
not include a risk assessment does not add credibility to the study. The Siksika Nation argued a
proper Traditional Use Impacts study is necessary in these circumstances.
[662]

The Siksika Nation stated that many of the provisions the Director recommended

to be added to the Amending Approval setting requirements for the renewal application are
necessary conditions, including planned upgrades to the plant, analysis of options for the
disposal of treated wastewater, and an analysis of the discharge location and the secondary
channel. The Siksika Nation argued these conditions should have been fulfilled a part of the
application for the Amending Approval, and the data should have been available prior to the
Director issuing the Amending Approval. The Siksika Nation argued these proposed conditions
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information prior to any discharge through the pipeline taking place rather than after.
[663]

The Siksika Nation agreed that the Ayoungman Plant is a good water treatment

plant, but the Amending Approval creates unreasonable and unacceptable risks to the
Ayoungman Plant. The Siksika Nation argued the Director did not consider taste and water
quality impacts.
[664]

The Siksika Nation argued that all Albertans are not being exposed to the same

level of risk as that of the Siksika Nation. The Siksika Nation stated the WID will not accept the
risk to its irrigation equipment despite irrigation being a beneficial reuse of the treated
wastewater, and the City of Calgary successfully opposed any discharge from the Town of
Cochrane upstream of Calgary. The Siksika Nation stated residents of Eagle Lake, who do not
use Eagle Lake for potable drinking water, were able to avoid the discharge to their lake. The
Siksika Nation argued the evidence demonstrates that the vast majority of Albertans are
protected from treated wastewater discharges upstream and proximate to their water intakes, and
there is no reason why the Siksika Nation should be treated any differently. The Siksika Nation
questioned why the residents of Eagle Lake are given more respect than the Siksika Nation.
[665]

The Siksika Nation stated that an increase in phosphorus is only one of numerous

concerns it had with the Amending Approval.
[666]

The Siksika Nation stated it had concerns with the unacceptable and unreasonable

risk to the Ayoungman Plant. The Siksika Nation explained the Ayoungman Plant has operated
on the basis of a very clean water source, and with a sudden change in that water source, the
operations of the plant cannot be predicted. The Siksika Nation stated the risks are compounded
by the lack of an effective regulator on First Nations lands. The Siksika Nation argued the
Director’s suggestion for mock regulation will not be timely enough to prevent impacts to the
Siksika Nation. The Siksika Nation submitted that a risk assessment of the Ayoungman Plant is
required to ensure that the Siksika Nation continues to have access to safe and secure drinking
water.
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The Siksika Nation stated there are still risks associated with regrowth of bacteria

and risks associated with Giardia. The Siksika Nation explained pronounced biological growth
along the river bank and within the infiltration wells area may create water quality problems and
increase the risk associated with higher concentrations of pathogens in the source water. The
Siksika Nation claimed this may also create a higher potential for long-term chronic health
concerns, such as the formation of disinfection byproducts and long-term taste and odour
challenges.

The Siksika Nation stated that these problems do not currently exist at the

Ayoungman Plant, so it would represent a dramatic reduction in water quality and ease of
operation.
[668]

The Siksika Nation stated that if the Ayoungman Plant is forced to prematurely

move to either a side or centre intake along the Bow River, the risks associated with the
treatment of the source water would increase because the plant would be subjected to the full
seasonal and imposed variations in water quality that the river experiences, and the water quality
buffering effect of the wells would no longer be available.
[669]

Other risks identified by the Siksika Nation included the plugging of the

infiltration gravels and weed and algal growth. Other risks identified by the Siksika Nation
included the potential for contamination or loss of performance of the source water wells
resulting from the treated wastewater discharge particularly through low flow winter conditions.
The Siksika Nation also expressed concern that there was a potential for short circuiting the
treated wastewater during low flow conditions or flood events into the Siksika Nation wells
which could potentially stress the performance of the water plant.
[670]

In response to the Director’s purporting that the South Saskatchewan River Basin

Plan addresses the issue of water quality, the Siksika Nation stated that the First Nations that use
the basin have the lowest priority licence under the scheme.
[671]

The Siksika Nation submitted that the Bow River is a precious Alberta resource,

but the position of the Director appears to be that the water quality in the Bow River can be
degraded, and as long as it is still a source of potable water, the degradation is acceptable. The
Siksika Nation argued that such a position is untenable.

The Siksika Nation argued the
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indicates that Alberta’s goal is to maintain aquatic ecosystems, not degrade them to the lowest
denominator.
[672]

In response to the Approval Holder’s claim that its treated wastewater is similar in

quality to that of the City of Calgary, the Siksika Nation stated the evidence is far from
conclusive on that issue, since the City of Calgary made significant upgrades to its treatment
plant and the Approval Holder’s Plant does not meet the same standard.
[673]

The Siksika Nation admitted some upgrades have been made to the Approval

Holder’s Plant, but considerable expense was incurred converting the plant due to a failure to
properly design the Plant and complete the necessary studies, including a watershed analysis.
The Siksika Nation argued that, based on the fecal and bacterial loading set out in the
Madawaska Report, the single ultraviolet unit was not completely effective and re-growth may
have been occurring. The Siksika Nation stated there is no evidence of the effectiveness of the
new ultraviolet unit because the Approval Holder was not aware of the kill rate.
[674]

The Siksika Nation stated the Approval Holder did not make a firm commitment

to maintain the lagoons. The Siksika Nation pointed to the EPCOR Report which states that a
benefit of the pipeline option was the potential to decommission the lagoons, rehabilitate the
lagoons, sale of the lagoon lands, or use the lagoons for an alternate purpose.
[675]

The Siksika Nation stated that the Director’s statement that the treated wastewater

is suitable, in undiluted form, as a source of potable water and for recreational purposes was
based on average concentrations of the treated wastewater, but on a daily or even a monthly
basis, the treated wastewater cannot be considered safe as a potable drinking water source. The
Siksika Nation stated that neither the Director nor the Approval Holder was prepared to
recommend that the treated wastewater or the waters in the lagoons be reused by Strathmore
residents. The Siksika Nation submitted that reuse of the treated wastewater in the lagoons
would solve the Approval Holder’s short term problems, but that suggestion was not forthcoming
because the residents would be opposed to such a proposal.
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The Siksika Nation took issue with the Approval Holder’s statement that the Bow

River’s ability to accommodate the discharge was extensively researched. The Siksika Nation
questioned what research the Approval Holder was referring to because it was not contained in
the application and no baseline data was collected. The Siksika Nation argued the Approval
Holder’s reference to an undefined data source is vague, was not referenced or utilized in the
application, and was not cited when the Board confirmed there were no baseline data available.
The Siksika Nation argued “…this vague allusion to an unreferenced and undefined data source
is a last minute attempt to bolster Strathmore’s application and should be rejected.” 240
[677]

The Siksika Nation refuted the Approval Holder’s suggestion that studying the

option of discharging treated wastewater to Eagle Lake would be more onerous than studying the
option of discharging into the Bow River. The Siksika Nation stated that the evidence appears to
indicate that the treated wastewater is of better quality than the waters currently in Eagle Lake,
but the same cannot be said for the Bow River. The Siksika Nation explained that the discharge
to Eagle Lake eventually flows to Stobbart Lake and into the Bow River, and the natural
processes filters out pollutants. The Siksika Nation submitted this is a more environmentally
sustainable and safe solution than direct discharge to the Bow River upstream of the Ayoungman
Plant.
[678]

The Siksika Nation argued the Approval Holder rejected the wetlands solution

because of the EPCOR Report’s plus or minus 50 percent cost estimate of 21.5 million dollars.
The Siksika Nation stated the capital cost estimates in the EPCOR Report cannot be considered
credible, as evidence was presented that the cost of a small wetland development at the outfall
location would be $500,000, and even though the wetland proposals are different in design,
presumably there is some middle ground.
[679]

The Siksika Nation explained it was not aware the outfall location had been

previously rejected by the Director because the information was not provided to the Siksika
Nation even though it was available. The Siksika Nation stated that all discussions between it
and the Approval Holder were to be subject to expert review.
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The Siksika Nation pointed out that the Department of Fisheries and Oceans

would sign off on the construction of the outfall, but it was not prepared to sign off on whether
the Approval Holder’s treated wastewater constituted the deposit of a deleterious substance.
[681]

The Siksika Nation submitted that any treated wastewater discharged to the Bow

River should be of sufficient quality that it will not impact the health and quality of the water
available to downstream users and it must maintain the Bow River ecosystem. The Siksika
Nation argued the treated wastewater discharge does not satisfy the requirements of the Water
for Life Strategy, and low levels in the Bow River do not provide the Approval Holder with the
moral authority to pollute.
[682]

The Siksika Nation argued that upsets at the Approval Holder’s Plant cannot be

considered rare, because data in Madawaska Report indicate upsets occur several times per year.
The Siksika Nation stated that because the Plant is near capacity, it should be considered
sensitive to storm events, and as the plant nears capacity, more upsets are expected.
[683]

The Siksika Nation stated that some of the health concerns it raised could be

related to the present quality of the Bow River, but this was not investigated. The Siksika Nation
submitted its concerns are not simply about phosphorus, as indicated by the Approval Holder,
but also include the unreasonable and unacceptable risks to the Ayoungman Plant, water and
taste concerns, significant impacts in the secondary channel, and impacts to traditional and
recreational users.

The Siksika Nation stated there is a traditional campsite located

approximately 400 metres from the outfall location and people swim in the area. The Siksika
Nation pointed out that 14 or so kilometres prior to full mixing is within the Siksika Lands
boundaries and will result in a loss of use of Siksika Lands by the Nation for both potable water,
recreational, and traditional uses.
[684]

The Siksika Nation submitted that the increases to the Bow River of 27 percent

total suspended solids, 253 percent ammonia, and 7 percent phosphorus cannot be considered
negligible.

The Siksika Nation submitted that all of the Parties agree that impacts to the

secondary channel will be significant because the secondary channel will be almost entirely
composed of treated wastewater at certain times of the year.
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The Siksika Nation stated that the evidence clearly supports the finding that full

mixing will not occur prior to reaching the Ayoungman Plant.
[686]

The Siksika Nation clarified that its counsel informed the Approval Holder’s

counsel on February 28, 2006, that he was not representing any other party.
[687]

The Siksika Nation explained that it had requested an additional two weeks prior

to the Amending Approval being granted to more clearly articulate its position, but the request
was rejected by the Approval Holder and the Director, partly due to the Approval Holder’s
contractual commitments. The Siksika Nation submitted that, if the Approval Holder and the
Director “…would not have put Strathmore’s financial concerns ahead of the Nation’s health and
water quality, it is likely that risk assessments, mixing studies, possibly another pipeline route, or
another option would have been agreed upon.” 241
[688]

The Siksika Nation stated the Approval Holder rejected other alternatives set out

in the EPCOR Report such as the expanded spray irrigation option and the discharge to the Bow
River via natural drainage canals. The Siksika Nation submitted that these options require
further consideration.
[689]
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XII.

APPENDIX C – REVIEW OF THE RECORD

[690]

The original application for the treated wastewater pipeline was submitted to

Alberta Environment on November 27, 2003. This application responded to the directive in the
Amending Approval 1190-01-06, requiring that: “by December 1, 2003, the approval holder
shall submit an application to the Director for an amendment to this approval to allow the
approval holder to construct and operate a long term treated wastewater disposal alternative.” 242
The application listed the target for completing construction as December 1, 2005. Specifics of
the proposed schedule within the application anticipated a construction start in summer 2004 and
start of operation in the spring of 2005.
[691]

In the application, the Approval Holder explained the application was being filed

to allow the construction of a treated wastewater outfall to discharge all treated sewage
wastewater to an adequate receiving water body. The application stated the present discharge to
the old lagoon system, from where the wastewater is seasonally discharged to the WID canal and
to irrigation pivots, is a temporary solution, and the proposed wastewater outfall to the Bow
River will address the directive of Alberta Environment in the approval to operate the wastewater
treatment plant in the long-term.
[692]

The application required the Approval Holder to explain its intended public

consultation, and the Approval Holder stated consultation would be carried out with adjacent
landowners, regulators, and environmental groups, including Alberta Environment, Environment
Canada, Bow River Basin Council, Trout Unlimited, and Wheatland County.
[693]

In the application, the Approval Holder stated the treated wastewater would be

discharged into the Bow River via an in-stream diffuser to minimize the toxicity concerns
associated with ammonia. The Approval Holder commented that the impact would be negligible
compared to flows in the Bow River and the discharge from the City of Calgary.
[694]

Mr. Frank Lotz of Alberta Environment advised the Approval Holder on

December 8, 2003, that it probably would be useful to expand on what impact (if any) the
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Director’s Record at Tab 132.
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order to do that, the Approval Holder would have to look at the quantity and quality of its treated
wastewater, how much the treated wastewater will be diluted by the Bow River waters under
minimum flow conditions, the concentrations of various compounds already in the Bow River
waters, and determining what the resulting river water quality will be like downstream of where
the Approval Holder’s discharge enters the Bow River. Mr. Lotz explained the resulting river
water quality could then be compared to the guidelines in the Ambient Water Quality Guidelines
for Use in Alberta to show that the Approval Holder’s treated wastewater will not impact the
Bow River. 243
[695]

On March 8, 2004, Mr. Lotz advised Golder that the treated wastewater limits to

discharge to Eagle Lake or the Bow River would be based on the Water Quality Based Effluent
Limits Procedures Manual, Alberta Environmental Protection, December 1995 and the Surface
Water Quality Guidelines for Use in Alberta. Mr. Lotz explained this would basically involve
doing some calculations to see that in-stream concentrations, taking into consideration the levels
already in the river, would not have a significant impact on the river. 244
[696]

On October 25, 2004, Mr. John Kost of the Town of Strathmore e-mailed Mr.

Lotz seeking clarification as to what stage the application for the pipeline to the Bow River was
at and whether it had been approved subject to the usual conditions such as public notice.245 Mr.
Lotz replied, stating Alberta Environment had an open application file for the treated wastewater
discharge to the Bow River. The reply elaborated on what additional matters needed to be dealt
with, including providing an assessment of the impacts (if any) of the discharge on the
downstream Bow River water quality and river water users. Mr. Lotz advised the Approval
Holder to update the Siksika Nation about the pipeline as soon as it looked like the project would
go ahead, because consultation at an early date would give the Siksika Nation more time to
respond to the information and to let the Siksika Nation know what was happening when they
saw the construction.
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Director’s Record at Tab 129.
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On November 5, 2004, Mr. Dwight Stanford of the Town of Strathmore wrote a

letter to the Siksika Nation describing the Approval Holder’s plans to construct a pipeline from
the Town of Strathmore to the Bow River to dispose of the treated wastewater. 246 The Approval
Holder explained it would be going ahead with the project in the near future after an impact
assessment pertaining to the Bow River was completed and public consultation was done.
[698]

On December 1, 2004, the Town of Brooks wrote a letter to the Approval Holder

regarding the Approval Holder’s tertiary treatment plant, noting that: “…as a downstream user
the Town has concerns with effluent entering the Bow River from the Town of Strathmore, the
City of Calgary and other major upstream users.” 247 The letter congratulated the Approval
Holder for its efforts to provide tertiary treatment and asked to be kept informed by receiving
reports pertaining to the quality of the treated wastewater. The Town of Brooks indicated it had
notified Alberta Environment about its concerns with the lack of monitoring on the Bow River
downstream of Carseland Weir to determine the impacts of Calgary’s wastewater on the farther
downstream reaches of the Bow River. The Town of Brooks expressed concern with the
assimilative capacity of the Bow River to accept certain contaminants and nutrients that enter
from urban runoff and sewage.
[699]

On December 21, 2004, Mr. Lotz sent a message to Ms. Tracy Campbell, of

Alberta Environment, regarding the Approval Holder’s desire to discharge its treated wastewater
to the Bow River upstream from the Siksika Lands. At that time, the Director had not received a
complete application for the amendment to allow for the construction and operation of the
pipeline.

Mr. Lotz explained the Approval Holder should be able to discharge its treated

wastewater to the Bow River without creating any problems. Mr. Lotz stated the discharge will
be closer to the Siksika Nation than the City of Calgary, so even though the discharge is only
1/100 of the City of Calgary’s discharge to the river, it should still be of interest to the Siksika
Nation. Mr. Lotz further stated that the Approval Holder had actively pursued numerous other
options for disposal of its treated wastewater including discharge to irrigation canals, irrigation,
and use in wetlands, but the options contained serious problems that made it impossible to use
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Director’s Record at Tab 124.
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Approval Holder was left with:
“…the expensive (because it has to build a pipeline to the river) option of
discharging its treated wastewater to the Bow River. This option is desirable in
that it returns the used water to the river where it can help to meet minimum inriver water flow requirements and where the used water can be reused again
further downstream.” 248
[700]

Mr. Lotz explained that the impact, if any, on the receiving stream must be

determined before an approval would be issued. He further stated that he was not aware of
information that indicated the discharge of the treated wastewater would impact the receiving
environment or downstream water users. Mr. Lotz explained that if an impact was identified, the
Town would have to improve its wastewater treatment to avoid that impact. 249
[701]

On December 21, 2004, Mr. Lotz had been advised by Mr. Kost that a landowner

along the proposed routing of the pipeline had expressed interest in using treated wastewater for
irrigation purposes. 250 On December 31, 2004, Mr. Lotz provided a detailed reply outlining the
restrictions that would apply to such a use and explained that even though the treated wastewater
contains slightly more salts, nitrogen, and phosphorus than the water from the irrigation canal
and it may contain traces of compounds from human activities, the treated wastewater should be
of excellent quality for irrigation purposes.
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Director’s Record at Tab 64.
Director’s Record at Tab 64.
“Should the Golder information indicate that the Town’s treated wastewater could have a
significant adverse impact on the receiving environment (both in the short and long term) or on
downstream water users, then the department would require that the Town provide additional
wastewater treatment to remove enough pollutants from its treated wastewater so that the treated
wastewater can be discharged to the river without causing the impacts.
At this time it seems, based on our experience at other locations, that the Town’s discharge of
treated wastewater to the Bow River will not cause any significant impacts on the river
environment or downstream water users. When completed, Golder’s report will confirm what
impact, if any, the Town’s discharge will have on the river and whether the Town may have to
provide additional wastewater treatment before the treated wastewater can be discharged to the
Bow River.”
Director’s Record at Tab 121.
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On January 5, 2005, the Approval Holder contacted Mr. Lotz advising that Chief

Strater Crowfoot of the Siksika Nation had requested to meet with the Approval Holder to
discuss the discharge to the Bow River. The Approval Holder requested a representative from
Alberta Environment to attend the meeting for support, and it was hoping to have representatives
from EPCOR, Madawaska Consulting, UMA, and possibly Golder, also attend. 251 Mr. Lotz
acknowledged representatives from Alberta Environment would attend.
[703]

On January 6, 2005, Mr. Lotz wrote to the Approval Holder to request an update

on the status of a water quality assessment which had been requested previously on more than
one occasion. 252
[704]

On, February 26, 2005, Mr. Lotz sent an e-mail to the Approval Holder to

summarize and confirm the status of the Town’s application.253
[705]

On March 22, 2005, Mr. Lotz sent an e-mail to the Approval Holder seeking an

update on the pipeline and information on the environmental effects, if any, of discharging
treated wastewater to the secondary channel of the Bow River. 254 Mr. Lotz noted that the
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Director’s Record at Tab 120.
Director’s Record at Tab 120:
“I asked for this information about Golder’s work as I thought Golder (or someone) was already
evaluating the impact of the Town’s proposed discharges on the Bow River?
Based on the Nation’s comments I expect they will be asking ‘what will be the impact of the
Town of Strathmore’s treated wastewater discharges on the Bow River as it flows through the
Nation and how will this effect [sic] the Nation.’ A consultant can do this calculation (impact of
the Town’s treated wastewater on the Bow River water quality) on the back of a napkin, so it
shouldn’t take a heck of a lot of time.
Golder’s work for the City [of Calgary] should give them a good idea of what the river water
quality will be like upstream of the Town’s discharges so all they really have to do is add the
Town’s discharges to this background level and then compare the results to the recommendations
in the ‘Guidelines for Surface Water Quality for Use in Alberta’.”
Director’s Record at Tab 116:
“However, The Town’s application (which is a public document) is not complete enough yet to
allow the Town to publicly advertise the fact that it has applied for an approval amendment.
Information still required includes:
a.
final (more or less) alignment of the proposed treated wastewater pipeline to the Bow
River; and
b.
confirmation that the discharge of treated wastewater to a side channel of the Bow River
is acceptable in terms of its impact on the environment.”
Director’s Record at Tab 115.
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environmental impact or result in public complaint issues. Mr. Lotz wanted the information to
enable the Approval Holder to publicly advertise the application so that the Approval Holder had
sufficient time to address the Statements of Concerns before construction had to begin on the
pipeline.
[706]

A meeting was held on June 7, 2005, including the Approval Holder and its

consultants, the Department of Fisheries and Oceans, and Alberta Environment. The consultants
presented a summary of its findings. The consultants noted that the flows of the secondary
channel were not monitored and there was a potential for insufficient dilution at the point of
discharge with an increased possibility of increased algal growth due to nutrients in the treated
wastewater. The consultants determined there would be no impact to the flow in the river based
on the average flow rate of 92 m3/s and lowest flow rate of 34 m3/s in the Bow River and an
average of 0.05 m3/s of treated wastewater. The consultants calculated that at the average treated
wastewater flow, it would equal 0.1 percent of the lowest river flow, and at the peak rate of
treated wastewater flow, it would equal 0.7 percent of the lowest river flow. The consultants
concluded there would be negligible effect to the water quality in the Bow River because the
treated wastewater flow would be small as would the nutrient and suspended solids loading rates.
The consultants identified several potential effects at the point of discharge to secondary
channel: local enrichment due to nutrient loading; periodic low dissolved oxygen levels in the
immediate area; and ammonia levels greater than guidelines.

They noted that Alberta

Environment would likely not support the proposed upstream location for the outfall. 255

255

Director’s Record at Tab 107 - UMA Engineering Ltd. Report of Meeting, June 7, 2005 Town of
Strathmore – Bow Tertiary Outfall Pipeline Alberta Environment/Department of Fisheries and Oceans Pre-Approval
Meeting:
“3.
Discussion of Issues – Proposed Outfall as Presented.
•

Major issue is the relatively low existing flows which are estimated at 20.7 l/s in stream
and an outfall ultimate flow of 247 l/s. The low existing flow presents a problem with
dissolved oxygen and acute ammonia concentration.

•

Alberta Environment will in all likelihood not support discharge into the secondary
channel as the low dilution is not supported by any policy or procedures and will likely
not meet Alberta Surface Water Standards.

-221[707]

The consultants listed the options available for the outfall. It stated that 600

metres of open channel down the existing secondary channel has the potential to have higher
ammonia concentration and low dissolved oxygen, reasons why this location would likely not
meet Alberta Environment’s policies and procedures. They explained a new outfall location 50
metres or closer to the Bow River main channel would require the pipeline to run down the
escarpment and discharge within 50 metres of the confluence with the Bow River, and the
advantages to this would be that the dissolved oxygen would likely not be an issue, and the
ammonia would not be much of an issue because there would be immediate dilution with the
Bow River.
[708]

The consultants concluded that the plan was to go with the outfall within 50

metres of the Bow River following along the bottom of the old oxbow and down the escarpment
on an angle or some variety of that scenario depending on landowners, geotechnical information,
and location of the Siksika Lands boundary.
[709]

On July 13, 2005, the Approval Holder provided an updated application for an

operating approval for the pipeline and outfall of treated municipal wastewater, prepared by
UMA, to the Director. 256
[710]

The UMA Report provided a background to the application and a brief history of

the wastewater treatment plant. It explained the existing approvals will expire on March 1, 2008.
The wastewater treatment plant was constructed in 2000 and 2001 to provide tertiary treatment to
the wastewater, including phosphorus and nitrogen removal. The UMA Report explained the
treated wastewater from the plant can be discharged into: the WID canal, which ultimately flows
to the Bow River; privately owned irrigation systems; or irrigation systems on specified lands
owned by the Approval Holder.

•

Proposed outfall location leaves a level of uncertainty to the Town. Where direct
discharge to maintain [sic] channel of to [sic] the Bow River option there will likely be
no future requirements or issues, whereas going to a secondary channel may require
additional testing and monitoring and changes in the future.

•

There would be no fish kill as the effluent discharge meets current benchmark testing
with no dilution. The problem of dissolved oxygen can be addressed with aeration prior
or within the low flow channel, but ammonia will remain an issue.” [Emphasis added.]

-222[711]

The application explained that the present systems are limited because irrigation

can only be conducted in the summer months and the storage capacity of the wastewater is
limited. The consultants stated additional land would have to be acquired by the Approval
Holder to continue to manage the wastewater through the present system. At the time, concerns
had been expressed by regional stakeholders regarding wastewater discharge to the WID
irrigation system. The history of the assessment of alternatives was summarized. 257 Reference
was made to a report reviewing feasible disposal options prepared in 2002 by EPCOR for the
Town. 258

256
257

Director’s Record at Tab 100.
Director’s Record at Tab 100.
“Several options for discharge of the treated water were also examined including discharge to
WID facilities, to Eagle Lake, to the Bow River and to additional irrigation users. The options
report recommended construction of a pipeline for discharge to the Bow River as the most viable
option.
In 2002, the Town commissioned EPCOR, the operator of the wastewater treatment system, to
produce a report to study the long term implications for various discharge options. This report
considered a broad list of discharge alternatives from the standpoint of stakeholder support, cost,
technology required, ease of regulatory approval, funding support, implementation time and
beneficial reuse of effluent. Sixteen options were evaluated and rated according to these criteria.
This study did not recommend a specific option, but rather provided a framework to Town
Council to make a decision regarding the various options by listing the advantages and
disadvantages. The benefits of the options to discharge to the Bow River via pipeline were listed
as:
•

Provides complete disposal of the effluent.

•

Potential to provide treated water to other users en route.

•

Eliminates need for storage.

• The lagoons could be used for storm water treatment.
The disadvantages were deemed to be:
•

High cost.

•

Public perception of disposing of treated effluent to the Bow River.

•

Inability of other communities to tie directly into pipeline for disposal unless their
effluent was tertiary treated.

• Environmental impact of adding phosphate to waterway.
The Town, working in conjunction with provincial agencies, concluded that the pipeline option to
the Bow River is the most appropriate long term solution for the Town.”
258
The 2002 EPCOR report was entered at the hearing as Exhibit 11 upon a request from the Board. In
contrast to the 2002 EPCOR report referred to in the UMA application, Exhibit 11 did recommend three alternatives
for further consideration. These were ranked in order of desirability according to the criteria adopted for the study.
These three options, in order of most desirable to least desirable were:
Expanded spray irrigation
Pipeline to Bow River

-223[712]

The UMA Report explained that the pipeline alignment covers a total distance of

21.4 kilometres and the outfall is located on a secondary channel that rejoins the Bow River
approximately 600 metres downstream of the outfall location. The report also explained the
discharge from the lagoons to the spray irrigation systems would not be discontinued
immediately after the pipeline is in operation because the Approval Holder has a contractual
obligation to the lessee of the Approval Holder’s irrigated land to maintain the irrigation system
until 2010.
[713]

The application also contained, as Appendix G, a water quality assessment

prepared June 29, 2005 by Golder. In the introduction of the Golder Report, the method used to
assess the discharge of treated wastewater to the Bow River was explained. Three locations were
considered in the assessment: within the secondary channel immediately downstream of the point
of discharge; within the main channel of the river immediately downstream of the secondary
channel; and at the Siksika Nation’s water infiltration gallery located downstream of where the
secondary channel rejoins the main channel of the Bow River. The Golder Report considered the
effects of the proposed discharge on the levels of phosphorus, ammonia, total suspended solids,
and coliforms (total and fecal). The parameters were chosen because they are included in the
Town of Strathmore’s Approval and are monitored regularly. In the Golder Report, it recognized
that phosphorus and ammonia levels in the Bow River downstream of the City of Calgary are
elevated, and further increases, if sufficiently large, could result in detrimental effects to the
aquatic ecosystem of the Bow River. The Golder Report explained that large increases in instream total dissolved solids concentrations could similarly lead to detrimental effects to the
aquatic ecosystem. According to the Golder Report, coliforms were included to assess potential
effects to human health, specifically the ability of the Siksika Nation to continue to use the Bow
River as a source of drinking water.
[714]

The methods section of the Golder Report went on to present an equation that was

used to calculate downstream concentrations. The equation calculates a concentration that is

Natural drainage channel to Bow River

-224assumed to result from complete mixing with the entire river flow downstream of the discharge
of the treated wastewater. The methods and rationale for the analysis were also described. 259
[715]

The Golder Report explained the Approval Holder’s wastewater treatment system

includes an ultraviolet disinfection system and improvements to the current treatment system will
be made to ensure compliance with the regulatory limits included in the Town of Strathmore’s
approval. As a result, the Golder Report determined that any potential incremental effects to the
health of downstream users, including the Siksika Nation, were expected to be negligible, and
therefore it did not consider prediction of downstream coliform concentrations as necessary.
[716]

The Golder Report explained that quantitative estimates of flow through the

secondary channel were not available at the time of the study, so the assessment was completed
by examining how much flow would be required to achieve guideline compliance in the
secondary channel downstream of the proposed outfall and evaluating whether such flow rates
could be expected, based on the shape and size of the secondary channel.
[717]

The results evaluating the potential effects to water quality in the main channel

described the impacts on water quality would be negligible. 260

259

Director’s Record at Tab 100, Appendix G: Golder Associates, Town of Strathmore – Bow River Water
Quality Assessment (29 June 2005) [“Golder Report”]:
“Upstream water quality was defined using monitored data collected by Alberta Environment at
Stier’s Ranch between 1990 and 2003 (AENV 2004). Stier’s Ranch is located between the City of
Calgary and the proposed discharge location. Upstream water flow was set to 34 m3/s, which is
the lowest flow measured in the Bow River near the City of Calgary between 1990 and 2003
(Environment Canada 2004). Treated effluent water quality was defining [sic] based on the Town
of Strathmore’s current license limits, and effluent flow rates were set to 0.25 m3/s, which
corresponds to the maximum flow that the proposed outfall and associated pipeline will be
designed to convey.
It will take some time for the waters released by the Town of Strathmore to mix across the width
of the main channel of the Bow River. In accordance with the recommendations outlined in AEP
(1995), ammonia and TSS concentrations in the main channel of the Bow River immediately
downstream of the proposed outfall were estimated assuming that the treated effluent released by
the Town of Strathmore mixes with only 10% of the upstream flow (i.e., fraction of flow = 10%).
Although in-stream phosphorus concentrations will also be influenced by the rate of lateral mixing
that occurs in the Bow River, phosphorus is a non-toxic substance, and the effects associated with
increased phosphorus levels are more appropriately assessed under fully-mixed conditions (AEP
1995). Consequently, phosphorus concentrations in the main channel of the Bow River were
calculated assuming complete mixing across the width of the Bow River (i.e. fraction of flow =
100%).”

-225[718]

The results evaluating the potential effects to water quality in the secondary

channel described a number of water quality changes which might be expected to occur. 261
[719]

The Golder Report noted the benthic invertebrate community in the lower section

of the secondary channel may change both in abundance and diversity as a result of the increase
in ammonia and TSS. The Golder Report concluded that the effect would be restricted to the
secondary channel directly affected by the treated wastewater so the benthic invertebrates in the

260
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Director’s Record at Tab 100, Golder Water Quality Assessment, June 29, 2005.
“Under the design conditions considered in the assessment, phosphorus levels were predicted to
increase by only 7% following the addition of the Town of Strathmore’s treated effluent (Table 1).
A larger degree of change was predicted for ammonia and TSS (i.e., 88% and 21%, respectively).
However, predicted concentrations for both substances were less than the corresponding water
quality guidelines for the protection of aquatic life. No detrimental effects would, therefore, be
expected. Since the Town of Strathmore’s wastewater treatment system includes an ultraviolet
disinfection system (John Kost, Town of Strathmore, pers. com.), potential incremental effects to
the health of downstream water users, including the Siksika Nation, are also expected to be
negligible. It is, however, recommended that the Siksika Nation and other downstream users
continue to treat their drinking water prior to use to ensure the safety of their respective potable
water systems.”
Record at Tab 100, Golder Water Quality Assessment, June 29, 2005.
“Results of the water quality assessment indicate that achieving guideline or target compliance in
the secondary channel immediately downstream of the proposed outfall may be difficult. The
amount of upstream flow required to achieve year-round guideline compliance for TSS and
ammonia ranges from 0 to 2.3 m3/s, depending on the time of year and amount of water entering
the secondary channel from the ephemeral stream…. Although 2.3 m3/s is a small amount of
water relative to the flow in the main portion of the Bow River, results from a field survey
completed earlier this year suggest that less than 2.3 m3/s will be flowing through the secondary
channel during certain times of the year. At the time of the survey, flow in the secondary channel
was 0.027 m3/s. As a result, TSS and ammonia concentrations in the lower section of the
secondary channel would be predicted to exceed water quality guidelines during periods of low
flow.
In-stream phosphorus concentrations are effectively at or already exceed the water quality
guideline of 0.05 mg/L…. The flow required to maintain phosphorus levels in the secondary
channel to within 10% of existing levels would be between 24 and 55 m3/s. This much water will
not be consistently flowing through the secondary channel, particularly during low flow
conditions. A marked increase in phosphorus levels is, therefore, likely to occur immediately
downstream of the proposed outfall within the secondary channel.
A survey completed in the spring of 2005 indicates that the secondary channel provides some fish
habitat. Use appears to be restricted to forage fish and sucker species, with limited overwintering
habitat available. Spawning grounds for trout and other sensitive salmonids were not observed.
Potential effects to aquatic life in the secondary channel that may result from elevated levels of
TSS, ammonia and/or phosphorus are expected to be limited, based on the rationale outlined
below….
Increased phosphorus levels could lead to local enrichment in the lower section of the secondary
channel that will be affected by the proposed discharge. Vegetation would likely become more

-226majority of the secondary channel would be unaffected. Therefore, the net effect on food
availability for fish in the secondary channel was judged to be negligible.
[720]

On July 26, 2005, the Approval Holder received notification from the Department

of Fisheries and Oceans that the proposed pipeline would not likely result in negative effects to
fish habitat if additional protection measures were implemented. These additional measures
included that: the work be conducted under dry or frozen conditions; if the site is dewatered, the
water should be released into a well vegetated area or settling pond, and any water returning to
the watercourse should equal or exceed the background water quality of the watercourse;
temporary and permanent erosion and sediment control measures should be implemented on
disturbed areas; disturbance of riparian vegetation should be kept to a minimum; excavated
materials and debris should be disposed of above so they do not enter any watercourse; and there
should be no re-alignment of the watercourse or changes to its hydraulic characteristics. The
Department of Fisheries and Oceans explained what was covered in their assessment and what
issues remained for the Approval Holder to resolve if any changes were made and by limiting
what was discharged. 262
[721]

On August 29, 2005, the application coordinator for Alberta Environment

contacted the Approval Holder suggesting that notice of the application be placed in the
Strathmore Standard and in the Siksika Nation paper, and that the notice be hand delivered to
Mr. Cedric Solway of the Siksika Nation Land Management Services. On September 16, 2005,

262

abundant, and the increased aquatic plant biomass could, theoretically lead to more pronounced
diurnal variations in dissolved oxygen levels.”
Director’s Record at Tab 72:
“By implementing these additional measures, it is our opinion that the proposed works and
undertakings will not likely result in the harmful alteration, disruption or destruction (HADD) of
fish habitat, which is prohibited unless authorized by DFO. These are recommendations to ensure
that the proposed works will likely not result in a HADD of fish habitat. Therefore a subsection
35(2) authorization is not necessary.
You could contravene subsection 35(1) of the Fisheries Act if a HADD of fish habitat results from
any change in your proposed plan or from failure to properly implement these additional
measures. Subsection 35(1) states, ‘No person shall carry on any work or undertaking that results
in the harmful alteration, disruption or destruction of fish habitat.’
This letter of advice does not allow the deposit of deleterious substance into waters frequented by
fish nor does it release you from the responsibility to obtain any federal, provincial or municipal
approvals that may be needed.”

-227Mr. Lotz was notified that 200 information brochures were delivered to Mr. Solway, and Mr.
Solway would be placing the brochures in public places. Mr. Solway was also going to discuss
having an open house for the residents and would keep the Approval Holder updated if he felt it
would be helpful.
[722]

On September 16, 2005, the Approval Holder contacted the Siksika News to have

the public notice ad placed in the Siksika Nation newspaper.
[723]

In an email on September 21, 2005 from Mr. Lotz to the Approval Holder, Mr.

Lotz noted that the Approval Holder was making good progress with the consultation process. 263
[724]

On September 28, 2005, Ms. Donna Breaker, as a concerned citizen and member

of the Siksika Nation, filed a Statement of Concern to the Director regarding the Approval
Holder’s application.
[725]

On September 29, 2005, the WID notified the Approval Holder and Mr. Lotz that

the WID was allowing the Approval Holder to discharge its treated wastewater to the WID canal
during the fall of 2005. The WID stated it offered this service to help the Town of Strathmore
during a difficult period, but that the Approval Holder should not expect the offer to be repeated.
The WID encouraged the Approval Holder to complete its plans to have a permanent wastewater
outlet to the Bow River at the earliest opportunity in 2006. The WID also placed conditions on
the discharge, including a maximum flow rate of 150 l/s (5 cfs) taking about 30 days in total and

263

Director’s Record at Tab 83.
“The Town is taking positive steps to let the local first Nations band know about the Town’s
treated wastewater pipeline project. The Town is also taking very positive steps to hear what the
band and its members have to say about this project so that the necessary steps can be taken to
address those issues that should be issued.
The proposed project open house on the Siksika Nation lands will be one of first such open houses
that I have heard of. I suspect that the band has offered this opportunity for an open house to the
Town because they feel comfortable working with the Town. (It would be nice to see this same
type of relationship between the nation and some of the area’s other municipalities, and I will be
sharing the Town’s success in this consultation with some of them.)
Because the Town has done extensive consultation with effected [sic] parties this should help
ensure that people understand and feel comfortable with the project and hopefully will not feel the
need to appeal this through the Alberta Environmental Protection and Enhancement Act appeal
process. It’s my understanding that an appeal means that the appeal board may hear the concerns

-228that the start date would be after the irrigation season was completed to ensure that no irrigation
services would be conflicted during the release period. The WID also requested that all turnouts
and delivery points be closed off whenever possible, and that the release be drained towards the
Red Deer River system whenever possible.
[726]

On October 3, 2005, counsel for the Siksika Nation asked Ms. Tracy Campbell of

Alberta Environment who at Alberta Environment is responsible for the effluent pipeline at
Strathmore. Ms. Campbell responded that she was advising the approval coordinator and the
Approval Holder to make sure the Approval Holder was notifying the Siksika Nation of the
proposal. She also stated she had attended a meeting in January 2005 between the Approval
Holder, Alberta Environment, Chief Crowfoot, and Mr. Solway at which they toured the
Approval Holder’s facilities. Counsel responded by asking to what extent Alberta Environment
had talked to Siksika’s council and land management people and if anyone had looked at the
actual types of water use at Siksika. This letter signaled to the Director the concerns of the
Siksika Nation and the need for further information.264
[727]

The Appellants confirmed with the Approval Holder that the Approval Holder

would be using the date of September 28, 2005, as the date notice of the treated wastewater
pipeline was published; because that was the date it was published in the Siksika newspaper,
even though it was published earlier in the Strathmore paper.
[728]

On October 14, 2005, Mr. Lotz noted that he spoke with Mr. Robert Crow Chief

of the Siksika Nation, and in the conversation, Mr. Crow Chief indicated that the Siksika Nation
would be submitting something about the Approval Holder’s proposal to discharge treated
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any recommend things that could be done to address the concerns, but it does not mean that the
project is stopped.”
Director’s Record at Tab 78:
“… it has come to my attention that a number of people have wells for household that are
essentially adjacent to the river. Does anyone know if there is any potential impact on these
wells? How much work was done AT Siksika when considering the potential impact of the
effluent?
Also, I have read Strathmore’s application and I note that the consultant made the judgment call
that it was not necessary to consider the potential effect of coliforms. He bases this call on the fact
that the town uses an ultraviolet treatment method, but he never comes out [and] says that there
will be no coliforms in the discharge. This is not even considered. This is of some concern.”

-229wastewater to the Bow River. According to Mr. Lotz, Mr. Crow Chief did not think the
Approval Holder had done a good job on consultation, and he believed the Approval Holder is
dumping its treated wastewater upstream of the Siksika Nation as it is the simplest solution for
the Approval Holder. Mr. Lotz explained that he told Mr. Crow Chief that the Approval Holder
was advertising the fact that it had requested an approval to discharge its treated wastewater to
the Bow River and the last time it was advertised was September 28, 2005. Mr. Lotz stated the
Approval always anticipated that the Approval Holder would discharge treated wastewater to the
environment, and the Approval Holder looked at other disposal options and the Bow River
option was the best they could come up with. Mr. Lotz suggested Mr. Crow Chief talked to the
Approval Holder to get additional information and to talk with Ms. Tracy Campbell about the
consultation process problems. Mr. Lotz noted the Approval Holder had done one of the best
jobs of consultation he had seen so far.
[729]

On October 14, 2005, Mr. Lotz notified the Approval Holder that Mr. Crow

Chief had indicated that the Siksika Nation intended to object to the Town’s proposal to
discharge treated wastewater to the Bow River because the Siksika Nation’s water supply is
immediately downstream. Mr. Lotz noted that when the Approval Holder discharged to the WID
canal, there were concerns that arose, and the Approval Holder looked at all disposal options and
decided that disposal to the Bow River was the best option. In this letter, Mr. Lotz stated that he
instructed Mr. Crow Chief to contact the Approval Holder to get copies of the reports on the
alternatives considered, and Mr. Lotz repeated his comment that he thought the consultation
done by the Approval Holder was the best he had seen so far.
[730]

On October 14, 2005, Mr. Lotz contacted the Approval Holder regarding a

property plan received from the Siksika Nation. Mr. Lotz indicated to the Approval Holder that
the plan seemed to show that the proposed treated wastewater outfall would be within the Siksika
Nation boundary. The Board notes a copy of the plan was not included in the Director’s Record.
[731]

On October 14, 2005, Mr. Lotz contacted the Approval Holder regarding a

complaint from a landowner adjacent to the WID canal about the Approval Holder’s treated
wastewater flowing down the canal. The complainant was concerned about the quality of the
canal water that is flowing into his pond and the complainant was going to notify the media. Mr.

-230Lotz stated that the compliance people at Alberta Environment responded to the complaint by
visiting the site and letting EPCOR in Strathmore know about the complaint.
[732]

On October 17, 2005, the Approval Holder notified Mr. Lotz that it had spoken

with counsel for the Appellants and there appeared to be two issues regarding the pipeline to the
Bow River: (1) the proximity to the Siksika Lands for the outfall; and (2) water quality. The
Approval Holder explained the point of outfall was mainly due to the topography of the area and
the need to enter the main channel, but the Approval Holder stated it might have to review the
outfall area. The Approval Holder stated the Appellants’ concerns regarding drinking water was
“an interesting one,” because the Appellants were concerned about the intake for their drinking
water being downstream of the outfall and any effect may require an upgrade to their facility.
The Approval Holder stated the Appellants hinted at requiring the Approval Holder pay for a
consultant to look at water quality. The Approval Holder expressed the Town’s concern that:
“…a review by their consultants may be a way to quell their concerns however
future upgrades to their facility would be tough for us to agree to. The dynamics
of the river are of such that other factors, such as 1:100 floods, would affect their
water quality. It would be very difficult to pin point our effect on their water
quality.” 265
[733]

Mr. Lotz agreed with the Approval Holder and stated that there is a need to

communicate the work the Approval Holder has done to ensure it meets Alberta Environment’s
requirements that are designed to protect downstream water users.
[734]

On October 19, 2005, the Approval Holder notified Mr. Lotz that according to

Mr. Solway, the public notice had not been published in the latest edition of the Siksika News
because they were unable to open the attachment with the notice. The Approval Holder stated
the Siksika News had not notified the Approval Holder that there was a problem, and UMA had
tried earlier to have the ad placed but was unsuccessful. The Approval Holder explained it had
provided 200 copies of the ad to Mr. Solway on September 16, 2005, and Mr. Solway indicated
he had placed the ads in the band office and other public places around the Siksika Lands. The
Approval Holder claimed it did its best to place the ad in the Siksika News on two different
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Director’s Record at Tab 67.

-231occasions and it felt it had satisfied the public notice requirement to the best of its ability. The
Approval Holder stated it provided a copy of the amendment application directly to the Chief
and an ad appeared in the Strathmore Standard.
[735]

In response, Mr. Lotz stated that he understood the Approval Holder distributed

information pamphlets to the Siksika Nation and the Siksika Administration was contacted to
ensure the Siksika Nation was aware of the proposed pipeline. Mr. Lotz stated that the Approval
Holder’s efforts to inform the Siksika Nation had been effective because he received comments
from a resident of the Siksika Nation and administration, indicating that resident and
administration were aware of the proposed pipeline. Mr. Lotz further commented:
“The requirement for advertising in the Nation newspaper was removed from the
Town’s EPEA approval for its wastewater system based on previous problems but
somehow this requirement came back in the instructions for public notice for this
project.
I will ensure that the Director is aware of the above information when the Town’s
application is being reviewed.” 266
[736]

On March 7, 2005, the Approval Holder met with representatives from the Siksika

Nation to set out the items to be discussed at a public meeting at Siksika Nation on March 15,
2005. It was determined that the Approval Holder would present a history of the options
reviewed, a general outline of the proposed project, the procedure to obtain approval from
Alberta Environment and the Department of Fisheries and Oceans, and the preliminary design of
the project. EPCOR was to explain its role in the operations of the Approval Holder’s system
and how the tertiary system works, compare water quality between lagoon systems and tertiary
systems, indicate operational changes, and discuss how future growth will be handled. The
Approval Holder’s consultant, Golder, was to explain its scope of work for the project, the effect
of the treated wastewater on the Bow River, and possible changes in the future to Alberta
Environment requirements.
[737]

On October 27, 2005, the Siksika Nation filed its Statement of Concern with the

Director. In it, the Siksika Nation summarized its concerns about the proximity of the outfall to
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Director’s Record at Tab 66.

-232their lands, adverse impacts on water quality and uses of the Bow River, the safety of their
drinking water supply, the need for an emergency response plan, and the lack of meaningful
consultation. 267
[738]

On October 27, 2005, the consultant for the Approval Holder, UMA, notified

Alberta Environment and the Department of Fisheries and Oceans, explaining the proposed
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Director’s Record at Tab 63:
“Siksika Nation Statement of Concern, October 28, 2005.
•

The Nation is concerned about the proximity and encroachment of the outfall to the
Reserve boundary and the proximity of the outfall to the Nation’s two infiltration gates.
The Nation submits that Strathmore should be required to evaluate different locations
further upstream of the Reserve, and move the outfall location as far upstream as
possible, prior to any approval being granted.

•

Strathmore should be required to provide more detailed drawings of the proposed outfall
location to ensure that it is not encroaching on Reserve land prior to any Approval being
granted.

•

Siksika is concerned about numerous water quality impacts set out in Impacts to Water
Quality and Health above. To adequately address these water quality concerns,
Strathmore should be required to provide Siksika with funding to hire an independent
expert to review the Application and its potential effects on the Nation, prior to any
approval being granted.

•

Any costs to upgrade Siksika’s water treatment systems and facilities that are contributed
to by Strathmore’s increased loading of the Bow River should be borne by Strathmore, as
part of any approval.

•

Strathmore should be required to test Siksika wells, including private wells, and water at
regular intervals to ensure that water quality remains high, as part of any approval.

•

The cost of training Siksika members to carry out testing procedures should also be borne
by Strathmore, so that Siksika can enter into meaningful discussions about water quality
issues and ensure the safety of its water supply, as part of any approval.

•

Any approval should contain a provision that only persons that meet minimum
qualifications be hired to operate the facilities and testing programs and that the Nation
be given notice if the current operator is to be replaced. The Nation should be provided
with the qualifications and identity of any new operator prior to the operator being
engaged, as part of any approval.

•

Strathmore should be required to determine the cumulative effects of its Application on
the Bow River in combination with the effects from other Applications upstream such as
Calgary’s application, prior to any approval being granted.

•

Any approval should include a requirement that Siksika be warned, immediately upon
discovery of any potential or existing: upset condition, equipment failure, discharge of
untreated or partially untreated wastewater, or other material accidental discharge.
Siksika should also be advised how any upset condition or equipment failure will be
rectified and the time over which remediation will occur, as part of any approval.

•

Strathmore should be required to consult meaningfully with the Nation prior to any
approval being granted in conjunction with Siksika retaining an independent expert as
noted above, at Strathmore’s expense.”

-233location of the outfall was at SE 7-22-24-W4M, which is a secondary channel of the Bow River
approximately 100 metres upstream from where the secondary channel rejoins the Bow River.
UMA stated the final section of the pipeline that descends the bank and the outfall are, based on
legal surveys, adjacent to but not within the boundaries of the Siksika Lands, even though the
Siksika Nation representatives believed that, based on the terms of the Treaty, the outfall location
was within the boundaries of the Siksika Lands. In this email, UMA noted that the Siksika
Nation had filed a Statement of Concern regarding the outfall location. 268 UMA stated it
intended to submit revisions to the Approval Holder’s application to reflect the proposed change
to the outfall location and was seeking input into the factors that must be considered and whether
the project could remain on schedule to allow awarding the contract to the low bidder. 269

268

269

Director’s Record at Tab 62:
“Given that the pipeline and outfall are to be constructed in part to satisfy the Siksika concerns
regarding the current disposal operations, the Town of Strathmore wishes to avoid dispute or
potential legal action with the Siksika Nation and wishes to comply with the Siksika request to
consider other outfall locations.
The location of the outfall location adjacent to the Siksika land was not the first choice of outfall
location. The original location was upstream discharging to the same side-channel approximately
400-500 m upstream of the confluence with the main stream of the Bow River….
o The original upstream location offers several benefits:
o The pipeline will be slightly shorter resulting in less disturbance and impacts during
construction.
o The pipeline will descend the escarpment through a disturbed area where an irrigation
line has already been installed. In contrast the location to the east resulted in the pipeline
being installed through a natural area with attendant potential impacts to vegetation and
wildlife.
o There is less chance of encountering historical artifacts at the upstream location, because
this is an already disturbed area.
o There is road access to the upstream outfall location via a trail that travels down the
escarpment slightly to the east of the proposed outfall. The use of the trail will reduce
impacts during the construction of the pipeline and outfall.
o The upstream location is preferred by the landowner…
o The major drawback of the upstream location, and the reason why the outfall location
was relocated, were the possible negative effects to water quality within 400-500 metres
of the side channel prior to it rejoining the Bow….”
Director’s Record at Tab 62:
o “What role the water quality issues may play in our receiving an approval? Can the
original concern regarding the water quality in the side channel be resolved in that there
does not seem to be any feasible alternate location. Is there any further information
required with respect to this issue?...

-234[739]

On October 27, 2005, Mr. Lotz asked UMA whether the concern about the treated

wastewater impacting fish and fish habitat was the reason the outfall was moved from the
secondary channel to the main river channel. Mr. Lotz asked when and how the federal fisheries
issues were addressed, because if steps had been taken to address the issues related to the federal
legislation, then it was likely the steps would address the EPEA concerns that were discussed
regarding the discharge of treated wastewater to the secondary channel.
[740]

On October 25, 2005, Mr. Lotz contacted the Approval Holder, asking if the

secondary channel discharge was acceptable to the Department of Fisheries and Oceans and
explaining he would see what could be done under the EPEA approval. Mr. Lotz advised the
Approval Holder that the draft of the Amending Approval was being finished.
[741]

On October 31, 2005, Mr. Lotz notified UMA that based on past experience

where a Statement of Concern was filed it was difficult to issue the necessary approval
amendment within 30 days. He stated that once Alberta Environment has had the chance to
review all of the information, they would be able to further clarify when the necessary approval
amendment could be issued.
[742]

On November 2, 2005, Mr. Lotz contacted Health Canada, looking for

information on the Siksika Nation’s potable water system, including information on the:
construction and hydrogeological details about the wells that are used as a source of water for the
potable system and that are located near to the Bow River; chemical and microbial quality of the
well water; design details about the Siksika Nation’s potable water treatment system; and
chemical and microbial quality of the treated potable water. Mr. Lotz asked who he should
contact to get the information. Health Canada replied, stating some of the information was
available from Health Canada and some would have to be obtained through Indian and Northern
Affairs. Health Canada explained the information it had could be obtained by requesting the

o
o
o

We are hoping that there will not be any further public notice requirements other than
informing the Siksika of the change. Is this the case?
Will this change result in any revisions to the letter of advice that we have received from
DFO?
Is it possible for the changes required to the approval to be complete prior to November
18, 2005 so we could award the contract to our low bidder?”

-235information from the Siksika Nation, who would have a copy, or the Siksika Nation could
request Health Canada provide the information to the Siksika Nation who would then forward it
to Mr. Lotz.

An alternate way was to have the Siksika Nation provide notice in writing

approving the release of any related information to Alberta Environment. Health Canada advised
that, “Once a data request is made to us, and [i]f the information does not go directly to the band
first, it might still require review at [the] region[al] level prior to release.” 270 On November 9,
2005, Mr. Lotz indicated that Health Canada suggested he and/or the Approval Holder should
speak to the Siksika Nation regarding the Siksika Nation’s waterworks system.
[743]

Sometime between October 27 and November 2, 2005, Mr. Lotz contacted the

Calgary Health Region to find out if the Calgary Health Region provides public health services
to the Siksika Nation, including testing the Siksika Nation’s drinking water for microbial and
chemical quality. Mr. Lotz asked for a contact that would do this testing if the Calgary Health
did not do it. Mr. Lotz explained he was asking for the information because he was “…trying to
get a better feel for the quality of the Nation’s drinking water as they have a concern that this
drinking water quality is / may be impacted by upstream development.” 271 The Calgary Health
Region stated it did not provide any environmental health services to the Siksika Nation so it
provided a contact at Health Canada.
[744]

On November 10, 2005, Mr. Lotz quoted to the Approval Holder the Government

of Alberta’s First Nations Consultation Policy on Land Management and Resources
Development, May 16, 2005, stating:
“Alberta will not engage directly in a consultation process for every proposed
resource development activity. In most cases Alberta will require Project
Proponents to conduct procedural aspects of project-specific consultation, but
Alberta will retain responsibility to determine whether consultation has been
adequate in the circumstances.” 272
[745]

On November 10, 2005, the Approval Holder provided a response to the Siksika

Nation’s Statement of Concern. The Approval Holder explained it evaluated several alignments

270
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Director’s Record at Tab 52.
Director’s Record at Tab 51.

-236for the pipeline including nine outfall locations along the Bow River, and each alignment was
evaluated based on the social, economic, and environmental impact for that area. The Approval
Holder provided drawings with details of the outfall location and stated the outfall location is
north of the north bank of the Bow River and is not on the Siksika Lands. The Approval Holder
stated that it understood that the Siksika Nation may not have the means to review the Golder
Report, so the Approval Holder was open to providing assistance in hiring an independent
consultant to review the Golder Report. The Approval Holder noted that the Golder Report
concluded there would be a negligible effect on water quality in the main section of the Bow
River and that the Siksika Nation would be able to continue to use the Bow River as a source of
irrigation or drinking water. The Approval Holder did not feel it was appropriate for it to bear
the costs of upgrading the Siksika Nation’s water treatment system, because there will be a
negligible impact on the water quality and the dynamics of the Bow River are such that other
factors could affect water quality, such as seasonal flooding or impact of other users which the
Town has no control over. The Approval Holder stated the same factors made it inappropriate to
consider testing Siksika wells on a regular basis. The Approval Holder stated it was willing to
enter into an agreement to allow the Siksika Nation members to job shadow EPCOR at the
Strathmore water treatment plant at no cost to the Siksika Nation, and this would assist the
Siksika members in carrying out testing procedures in their own facilities. The Approval Holder
explained Alberta Environment sets the standards for operator qualifications based on the facility
size, type, and complexity, and as part of these standards, the Approval Holder is required to
submit an annual report to Alberta Environment in which all of the operators and their
qualifications are listed. The Approval Holder stated this is a public document and it had no
objection to providing it to the Siksika Nation with its annual report. The Approval Holder
stated the Golder Report determined the outfall would have a negligible impact on the current
water quality of the Bow River. The Approval Holder explained the overall loading of the Bow
River is the responsibility of the Government of Alberta, and the discharge will meet or exceed
the requirements of the province. The Approval Holder stated it would provide a warning to the
Siksika Nation as part of its Amending Approval requirement for major incidents, and that the
Approval Holder would request that the Director add to the regulatory requirements a
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Director’s Record at Tab 48.

-237requirement to notify the Siksika Nation in a timely manner any upset that has the potential to
harm the Nation’s land or people. The Approval Holder believed it had meaningful consultation
with the Siksika Nation and it would continue with these consultations regarding water and other
issues relating to their joint interests. The Approval Holder felt it had addressed the concerns of
the Siksika Nation, and it tried on a number of occasions to set up a meeting to discuss the
concerns but it was unable to meet within the time frames available. The Approval Holder stated
it held a number of meetings with the Siksika Nation, including a formal presentation to the
Nations’ Council and a public open house in Strathmore. The Approval Holder explained it
tendered the project in anticipation of an Amending Approval, which allows for the installation
of the system in the time lines identified in the existing Approval. It stated the “…time lines are
becoming critical, as contract award needs to be given by Nov 21, 2005 to allow for the
necessary securing of labor and materials to complete the project.” 273 The Approval Holder
requested the Amending Approval by November 21, 2005 to allow for the completion of the
pipeline to the Bow River.
[746]

On November 15, 2005, counsel for the Siksika Nation notified Mr. Lotz that the

Siksika Council did not feel that consultation had been adequate to that date, and although the
Council had met with the Approval Holder on a few occasions, Siksika’s understanding with
respect to the application was not high. The Siksika Nation stated it had not seen the application
before it was filed, and it was their impression from the Approval Holder that the outfall location
would actually be several kilometres further to the west. The Siksika Nation stated it still had
concerns about the outfall’s proximity to the Siksika Lands and the associated environmental
implications; the outfall’s proximity to the Siksika Lands and the possible encroachment on
claimed lands and the affect this might have on ongoing claims; the affect on the Siksika
Nation’s water treatment system and other health effects and the resulting costs to upgrade the
facilities and monitor wells; and inadequate consultation. The Siksika Nation argued that in
order to meaningfully consult with the Nation, it must be fully informed and understand the
implications of the application, which would require the Siksika Nation to hire an expert on
wastewater issues to assess the application and Siksika’s own facilities and provide an opinion
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Director’s Record at Tab 47.

-238on the impacts of the application. The Siksika Nation stated the application did not consider or
review the Siksika Nation’s own water treatment facilities and how they might be impacted. The
Siksika Nation stated, “An expert report is viewed by Siksika as central to further discussions
because it is the base on which Siksika’s concerns can be properly set out and
accommodated.” 274 The Siksika Nation stated it was willing to work with the Approval Holder
to resolve all differences in a timely manner.
[747]

On November 15, 2005, UMA notified the Department of Fisheries and Oceans

that, at the request of the Siksika Nation, the Approval Holder wanted to relocate the outfall to a
point upstream from the Siksika Lands boundary. UMA stated the new location would result in
a minimal impact to fish habitat and, therefore, an authorization was not required, and UMA
could proceed based on the July 26, 2005 letter of advice provided for the location nearer the
Siksika boundary.

UMA understood the same mitigation measures would apply, and the

Approval Holder did not need to provide any further assessments for the upstream location.
UMA asked for confirmation from the Department of Fisheries and Oceans that this
understanding of a telephone conversation on the subject was correct. 275
[748]

On November 16, 2005, counsel for the Siksika Nation contacted Mr. Lotz,

agreeing with the suggestion that specific requirements be incorporated into the Amending
Approval to address the Nation’s concerns. The Siksika Nation’s counsel thought the approach
could be the best compromise because the Approval Holder would be able to meet its contractual
commitments and the Nation’s concerns would be met. Counsel for the Siksika Nation believed
this approach would likely work for the Nation. Mr. Lotz responded, stating he believed the
Approval Holder would see this as positive and he hoped that as a result, the Approval Holder
would be able to put more resources into addressing the issues. Mr. Lotz explained he was
drafting the Amending Approval, and when he received feedback on the types of requirements
the Siksika Nation would like to see in the Amending Approval, he would work them into the
draft and the Siksika Nation and Approval Holder could then take a look at and comment on the
changes.
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Director’s Record at Tab 45A.

-239[749]

In a message dated November 16, 2005, to the Approval Holder, Mr. Lotz

discussed the timelines for issuing the Amending Approval and the progress of negotiations with
the Siksika Nation. 276 A rough draft of the Amending Approval was provided to the Approval
Holder on November 16, 2005.
[750]

On November 24, 2005, the Director wrote a memorandum regarding her review

of the Approval Holder’s application. In her memo, the Director noted that Statements of
Concern were received from the Breaker family and from a lawyer representing the Siksika
Nation and both were considered to be directly affected. The Director noted that the Approval
Holder and Alberta Environment had discussions with the Statement of Concern filers regarding
their issues and concerns, and specific conditions were included in the draft amending approval
to address the issues and concerns, where appropriate. The Director noted counsel for the
Siksika Nation reviewed and commented on a draft of the amending approval. The Director
stated the Approval Holder indicated it was under a tight time schedule for construction of the
treated wastewater pipeline, and counsel for the Siksika Nation was aware of the timelines and
had worked with the Approval Holder and Alberta Environment to come up with solutions that
would work within the timelines. The Director noted that Alberta Environment’s technical
review concluded that the Approval Holder demonstrated that the treated wastewater discharge
to the Bow River would not significantly impact the quality of the river water. The Director
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Director’s Record at Tab 45.
Director’s Record at Tab 41:
“I hear that the Nation’s lawyers have suggested that the Nation’s concerns about the pipeline /
treated wastewater discharge could be addressed by putting clauses that address these concerns
into the amendment to the Town’s EPEA approval that will allow the Town to build and operate
the pipeline. I expect that we will soon hear back from their lawyers about what they would like
to see in the approval.
We’re working on having the amendment to the Town’s approval drafted and ready for the
Town’s November 21 deadline. I will try to get a review draft to you by Friday.
The approach we’ve taken in the amendment is to further amend the existing approval as this
should give the Town the greatest operating flexibility. The approval amendment will also reflect
the fact that once the Town starts discharging treated wastewater to the Bow River the Town will
no longer have the flexibility of treating wastewater in the lagoon and all treated wastewater
discharged must meet the treated wastewater quality standard set for wastewater treated in the
Town’s mechanical wastewater treatment plant.
Could you also confirm at what specific location the Town will monitor the quality of the treated
wastewater discharged to the Bow River.”

-240stated that after the Amending Approval was issued, she expected the Approval Holder to
continue communication with the Statement of Concern filers and that Alberta Environment
would be available for continued discussions. The Director stated that, based on her review, she
had no outstanding concerns with the application.
[751]

On November 16, 2005, the Department of Fisheries and Oceans emailed UMA

and copied Mr. Lotz, confirming that UMA’s understanding of the Department of Fisheries and
Oceans’ decision as it relates to the harmful alteration, disruption, or destruction of fish habitat
for the construction of the outfall was correct.

The Department of Fisheries and Oceans

confirmed that the previously issued Letter of Advice still applied. It continued:
“However, it is important to note that the [Letter of Advice] does not permit the
deposit of a deleterious substance into waters frequented by fish nor does it
release the town of Strathmore from the responsibility to obtain any other federal,
provincial or municipal approvals that may be needed.” 277 [Emphasis in original.]
[752]

On November 16, 2005, Mr. Lotz acknowledged the comments from counsel for

the Siksika Nation and explained he had tried to translate the comments into a form typically
found in an approval. He stated some of the requests were very unusual and that it was possible
the legal department may not agree to put those types of requirements into an approval.278
Counsel for the Siksika Nation responded that the document looked good to him and he only had
a couple of comments that were not major.
[753]

On November 17, 2005, Mr. Lotz notified the Siksika Nation’s counsel that

preliminary discussions clarified some of the constraints in terms of the issues that the Amending
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Director’s Record at Tab 39.
Director’s Record at Tab38A.
“One of the main principles is that a parties [sic] activities can’t create a significant adverse effect.
This can be extrapolated to not affecting your neighbours, and if the activity is affecting the
neighbours then the activity has to do what it has to do to prevent that affect. This also means that
the neighbour doesn’t have to do more to deal with the impact. This means that the Siksika nation
should not have to upgrade their water treatment plant and should that situation arise then the
polluter has to do more to control the pollutants. This is the typical approach anyways.
Because of the requirement for no significant adverse effect on the organisms that are exposed
24/7 to the wastewater pollutants, the pollutants typically do not impact the use of that water that
contains the wastewater to the point where it can’t be used as a potable water source or where
additional potable water treatment steps are required.”

-241Approval could address, and Mr. Lotz was making the necessary changes and would forward the
changes to counsel for the Siksika Nation.
[754]

On November 17, 2005, Mr. Lotz informed the Approval Holder that some

changes would be made to the Amending Approval. 279
[755]

On November 17, 2005, Mr. Lotz wrote to the counsel for the Siksika Nation and

the Approval Holder, attaching the draft Amending Approval. He believed it captured some of
the things that he thought he heard suggested could be done to address concerns raised by the
Siksika Nation.
[756]

On November 18, 2005, Mr. Lotz contacted UMA and the Approval Holder, to

point out that the fisheries issues were not yet resolved. 280

279

280

Director’s Record at Tab 37:
“Assess Impact on WTP and Traditional Uses
The Town will provide financial support to allow the Nation to review the Golder affects study to
ensure that the river water remains useable for all purposes. I understand that the Town has
provided the Nation with confirmation that the Town will provide the sum of $10,000 for the
review of the Golder report.
I don’t think the Golder report addressed how traditional uses are impacted by the pollutants. I
think the approval amendment could require the Town to supplement the Golder report with more
info on how traditional uses are impacted or not and to develop and implement a fix it plan if
required.
Siksika Nation Water Treatment Plant Assessment
The suggestion is that this be done by the department if agreeable to the Nation.
Nation Monitoring
The Town has offered to allow Siksika staff the opportunity for job shadowing. This seems to be
a quick way to give the Nation the ability to do the required testing. The Town can confirm this to
the Nation.
Ongoing Consultation
Minimum of twice a year meeting with Siksika Council will be required by approval.
Emergency Response Plan
Town to notify Nation of non-compliance with approval requirements and then follow-up to noncompliance in accordance with protocol laid out in plan. (The plan would mitigate any impact this
non-compliance has on the Nation.)”
Director’s Record at Tab 33:
“Department of Fisheries and Oceans is signing off on the fish habitat issue only. The Town is
still on the hook for deleterious substance issues.
Can you confirm that Golder feels that the Town’s treated wastewater is not a deleterious
substance under the Fisheries Act and the ammonia impact they talk about is related to chronic

-242[757]

On November 18, 2005, Mr. Lotz made notes to file regarding the Statements of

Concern. In response to the concerns expressed about the outfall location, Mr. Lotz stated the
location further west will help address the Nation’s concerns, and the Nation’s independent
review of the Golder assessment of the Town’s treated wastewater impact on the waters of the
Bow River would verify that this location for the Town’s discharge will not cause any problems
for the Siksika Nation. In response to the concerns about the traditional use impacts, Mr. Lotz
stated the Approval Holder would have to do a study to confirm the proposed treated wastewater
outfall will not affect the Nation’s traditional and cultural uses of the river. If the study indicates
there is an impact on the Nation’s traditional and cultural uses of the river, the Town will then
have to take steps to mitigate the impact. As to the concern of the impact on the Nation’s potable
water system, Mr. Lotz stated the Town will have to arrange for an independent expert to review
the Town’s consultant’s conclusions in order to confirm that the resulting river water quality is
still suitable for the Nation to use as a source as a source of potable water. Mr. Lotz explained
that he did not expect problems because of the high dilution quoted in the Golder Report, but that
if problems with water quality did arise, the Town would be required to improve its treatment. 281
[758]

In response to the Statement of Concern filers’ concern with the Golder Report

assessment, Mr. Lotz stated the Town will be required to retain an independent expert to review
the Golder findings to confirm. This independent review should confirm that the cumulative
impacts were adequately considered. He added that Golder’s results are likely correct as the
Town’s wastewater flows and substance loadings are relatively small compared to the flows and

281

toxicity issues. Seeing as how the Town has fish living in their treated wastewater this should be
the case.”
Director’s Record at Tab 31:
“The town’s treated wastewater at maximum flow rates will be discharge[d] about 1 to 135 with
the minimum river flows based on Golder Associates assessment. This indicates that because of
the high dilution rates the Town’s treated wastewater cannot significantly change the quality of the
river water. Because the treated wastewater can not significantly impact the quality of the river
water the quality of the river water that the Nation has to treat will not significantly change and
because it does not change, the Nation’s water treatment process should not have to change either.
AENV’s standards require that the Towns [sic] treated wastewater discharges not degrade the
quality of the river water to where it becomes more difficult for the downstream water user (the
Nation in this case) to use this water. Should this happen then the department will require the
Town to remove more substances from its treated wastewater as required to protect the Nation’s
water source rather than require the Town to upgrade the Nation’s water treatment process.”

-243substances in the river at that point. Mr. Lotz noted that the Siksika Nation was conducting an
independent review of the Golder Report findings to confirm that the ecosystem will be
relatively unaffected. Mr. Lotz stated the Amending Approval requires the Approval Holder to
have properly certified operators, thereby addressing the Statement of Concern filers’ concern
about the wastewater system operator requirements. As to notification of the Siksika Nation, Mr.
Lotz noted that the Amending Approval will require that the Approval Holder notify the Nation
if there is a non-compliance with the Amending Approval, and the Approval Holder will have to
have an emergency response plan to deal with any situations that could arise as a result of the
non-compliance. He added that the Approval Holder will have the ability to store treated
wastewater if it does not meet approval requirements rather than discharge it to the Bow River.
The partially treated wastewater would then be re-circulated through the treatment plant and
would be properly treated to meet the required quality before it is discharged into the Bow River.
With respect to the issue of treaty rights, Mr. Lotz stated the province has a duty to ensure
consultation has happened and he would work with the Approval Holder and the Siksika Nation
to ensure that adequate consultation occurs and the Siksika Nation’s treaty rights are respected.
[759]

On November 18, 2005, Mr. Lotz wrote to the Approval Holder and counsel for

the Siksika Nation explaining that he had tried to capture in the draft the things the Siksika
Nation had requested and the things the Approval Holder had committed to do in the hope that
they could work together on the Amending Approval. He explained the intent was to be clear on
what was required but also to leave the Approval Holder and the Siksika Nation flexibility as to
how things could be worked out.
[760]

On November 21, 2005, Golder sent an email to Mr. Lotz to address the concerns

over impacts on fisheries. 282

282

Director’s Record at Tab 29.
“In practice, I have seen the deleterious substance section of the Fisheries Act tied to the acute
toxicity of the water at end-of-pipe, using standard trout and Daphnia bioassays. As you point out,
the Town of Strathmore’s effluent is typically non-toxic, as assessed using these types of
bioassays. However, it remains the purview of DFO to define what is or is not a deleterious
substance.
What I can tell you is what I outlined in my original water quality assessment. End of pipe
concentrations of ammonia in the effluent will be below acute toxicity guidelines (i.e., they are

-244[761]

On November 21, 2005, Mr. Lotz emailed the Approval Holder and counsel for

the Siksika Nation to summarize his conversation with the legal department. He stated that
Alberta Environment should not issue an approval if it believes that an activity will or could have
a significant adverse effect. He concluded that, based on the quality of the treated wastewater,
how the treated wastewater will be diluted in the Bow River, and Alberta Environment’s typical
requirements for wastewater treatment and disposal, it is unlikely the Approval Holder’s treated
wastewater discharge has the potential to create a significant adverse effect on the environment
and an approval for the activity should be issued. 283

283

expected to be non-toxic as defined by acute bioassays of effluent). There is a risk of ammonia
concentrations exceeding chronic guidelines in the secondary channel under certain flow
conditions. The potential effects related to this occurrence are felt to be limited, because, at least
at the time of the original filing, the length of the secondary channel potentially affected by the
proposed discharge is restricted to the last 50 to 100 m of the canal located immediately upstream
of the point at which it rejoins the main stem of the Bow River. Water flow rates through the area
should be high enough to prevent detrimental effects to dissolved oxygen. The open connection
between the secondary channel and the main portion of the Bow River also provides a pathway by
which fish could leave the area in the event that conditions become unfavourable, be it from low
dissolved oxygen levels or elevated ammonia or TSS concentrations. Although changes to benthic
community structure may occur in the immediate vicinity of the outlet, the net effect on food
availability for fish in the secondary channel is expected to be negligible.”
Director’s Record at Tab 27.
“[I]f an approval is issued the department does not believe that there will be a significant adverse
effect and as a result there is no need for the approval to suggest that actions will be taken if it
turns out that there’s a significant adverse effect,
•

the Alberta Environmental Protection and Enhancement Act already states in 70(1) that if
something un-anticipated is occurring the Director may ‘on the Director’s own initiative’
amend a term or condition of, add a term or condition to or delete a term or condition
from an approval so there may be no need to repeat this in the approval;
RESULT: the approval will not anticipate that a review or follow-up study may show a significant
adverse effect. If any new information suggests that a significant adverse effect is happening then
the necessary action can be taken as allowed by the legislation (If there is an urgency to correct the
problem other regulatory tools such as ‘orders’ could be used.)
•

[I]t’s likely desirable to keep the approval focused on issues that the approval can deal
with and which the approval can take further action on or the legislation allows further
action to be taken if required;
RESULT:
1. the ‘job-shadowing’ approval requirements do not relate directly to the
environmental issues (except in terms of providing the training) and are possibly better handled
through a different agreement. (Could an agreement between the Town/Nation be used to deal
with this?)
2. the results from the ‘traditional uses affects study’ provides new environmental criteria to be
considered and the assessment could result in further actions through the approval or legislation
(such as further reduction of discharge), therefore these requirements can be addressed in the
approval.”

-245[762]

On November 21, 2005, Mr. Lotz sent an email to counsel for the Siksika Nation

with a list of the criteria Alberta Environment would have asked the Approval Holder to consider
if it had retained an independent party to review the consultant’s work. 284
[763]

On November 22, 2005, Mr. Lotz contacted the Approval Holder, stating that

time was running out and he asked for a quick summary of the consultation work that the
Approval Holder did because he was unable to find a summary in the submission. He received
the information and recommended that some of the historic work that the Approval Holder did
with the Siksika Nation in 2001 to 2004 should be included, because it speaks to the ongoing
relationship. He suggested providing key items and dates, like the watershed group meetings, as
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Director’s Record at Tab 26:
“3.1.16 The recognized expert shall review the information provided in the Memorandum and
shall confirm in writing based on:
(a)
the ‘Surface Water Quality Guidelines for Use in Alberta’ Alberta Environment
November 1999,
(b)
the quality of the approval holder’s treated wastewater that will be discharged to the Bow
River,
(c)
the quality of the water in the Bow River upstream (this will account for upstream
pollutants and give a cumulative pollutant load downstream of the approval holder’s
treated wastewater discharge) of where the approval holders treated wastewater flows
into the Bow River, and
(d)
the quantities of treated wastewater and the flow in the Bow River;
that:
(e)
the approval holder’s treated wastewater discharges to the Bow River will not create a
significant adverse effect on the ecosystem of the Bow River; and
(f)
the resulting river water quality, when the approval holder’s treated wastewater has fully
mixed with the river waters, will continue to be useable for all purposes including, but not limited
to:
(i)
irrigation,
(ii)
life [sic] stock watering,
(iii)
industrial uses,
(iv)
recreation, and
(v)
as a source water for use as potable water when treated in accordance with the
water treatment requirements established in ‘Alberta Environment’s Standards
and Guidelines for Municipal Water, Wastewater and Storm Drainage Systems’.
3.1.17 Should the recognized expert not be able to provide the confirmation required in
3.1.20(a) and (B) then the recognized expert shall explain:
(i)
why the confirmation could not be provided, and
(ii)
the additional work that would have to be done so that this confirmation can be
provided.”

-246this would also show that the idea of discharging to the river was discussed for a long time
because of problems with other disposal alternatives.
[764]

UMA contacted Mr. Lotz on November 22, 2005, offering an opinion concerning

the impact on fisheries associated with the upstream outfall location along with some possible
measures that could be taken in the event this remained a problem. 285
[765]

On November 22, 2005, the Approval Holder provided Mr. Lotz with a list of

some of the meetings held with the Siksika Nation during 2001 and 2002. According to the
email, the topics discussed included: downstream monitoring, data collection, compliance issues,
the Siksika’s requirements to address the concerns of its members, sediment sampling, water
quality sampling, sediment reports, identifying stakeholders, and establishing a plan to analyze
all of the data.
[766]

On November 22, 2005, Mr. Lotz emailed counsel for the Siksika Nation to

explain why it seemed unlikely that any problems would arise for the Siksika Nation, based on
the water quality assessments that had been done. 286 Counsel for the Siksika Nation indicated he
would forward the email to his clients on the same day.
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Director’s Record at Tab 21.
“On the topic of deposition of deleterious substances under the Fisheries Act, it would not seem to
me that tertiary treated wastewater could be considered a ‘deleterious substance’ in that there are
many municipalities discharging treated wastewater to waterways. Strathmore’s is likely of better
quality than most of them. Deleterious substances are defined as those that are harmful to fish,
fish habitat, or humans that may consume the fish. The issue seems to be the effects that may
result when the flows are low within the side channel. I understand that The Town of Strathmore
may be able to store treated wastewater in the lagoons before discharge when the flows are low in
the side channel. Also it is possible that Namaka Farms may want to use discharge water for
irrigation. As he would want to use during the summer months when the effects of discharge
would be greatest, his use of the water water [sic] would mitigate the effects of discharge during
low flows.
In any case the situation will be monitored and if it is determined that there may be a potential
deleterious effect, the situation could be mitigated either through temporary storage or even in the
longer term with an engineered solution such as a wetland.”
Director’s Record at Tab 20.
“Based on the provided information it appears that the Town’s maximum treated wastewater
discharge will be about 1/130th of the expected low flow in the Bow River. (This can be compared
with another upstream municipalities [sic] who’s treated wastewater discharges can represent

-247[767]

On November 22, 2005, counsel for the Siksika Nation notified the Approval

Holder that it wanted an independent review of the Golder Report and the application before the
Amending Approval was issued so that the Siksika Nation could discuss requirements in the
Amending Approval from a position of knowledge. The Siksika Nation acknowledged that the
Approval Holder had certain contractual commitments that had to be met in a very short time and
that the Approval Holder required the Amending Approval be issued within the next day or so.
The Siksika Nation explained there was an election taking place for Chief and Council, and
therefore, the Siksika Nation asked that the Approval Holder wait two weeks. The Siksika
Nation explained that at that time the Chief and Council would be in a position to review the
independent assessment and suggest further changes and possibly reach an agreement.
[768]

On November 22, 2005, the Approval Holder contacted counsel for the Siksika

Nation, stating that it appeared that the job shadowing could not be part of the Amending
Approval. The Approval Holder felt the discussions held about job shadowing were positive and
suggested a proposal for an offer of job shadowing. 287 The email further elaborated on the
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1/10th of the river flow at times and which could accordingly have a greater local impact and
possibly downstream impact on overall water quality.)
Intuitively this high dilution and good quality of treated wastewater suggests that the Town’s
treated wastewater will have minimal impact on downstream river water quality. (This minimal
impact likely would apply even if the wastewater was discharged with minimal treatment (which
is not allowed).) As an examples [sic] if the Town discharges treated wastewater with 1 mg/L of
phosphorus, this will add 0.008 (1 divided by 134) mg/L of phosphorus to the river waters when
completely mixed.
Based on this it would seem that the real issue is the quality of the river waters upstream of the
Town’s discharge.
The good quality of the Town’s treated wastewater and the expected high dilution rate explain
why the Town and department have been saying that, unless the river water quality upstream of
the Town’s discharge deteriorates, the river water downstream of the Town’s discharge will
remain useable for all purposes that its [sic] used for now.
Because the Town’s ability to impact or improve the river water quality seems to be minimal it
would seem that the quality of the river water upstream of the Town’s treated wastewater
discharge to the river will be of great common interest to both the Nation AND the Town.”
Director’s Record at Tab 16:
“Beginning February 1, 2006, the Town of Strathmore will provide an opportunity for two
individuals (Students) recommended by the Siksika Nation to ‘job shadow’ with Epcor Water
Services, the Town’s water and wastewater operators:
•

for a total period of up to 40 days, with;
(i)
20 days of job shadowing with Epcor’s water treatment plant staff, and
(ii)
20 days of job shadowing with Epcor’s wastewater treatment plant staff.”

-248opportunities that would be afforded the Students while job shadowing, and the Approval Holder
fully supported the program because it felt this would be a positive approach to the
intercommunity relations.
[769]

On November 23, 2005, Mr. Lotz sent the Approval Holder the final version of

the Amending Approval to look at and asked that the “Letter of Understanding” be sent so that it
could be put before the Director. Mr. Lotz also asked for confirmation of some of the items on
the consultation summary. The Approval Holder returned the Letter of Understanding on the
same day and asked that it be notified when the Director had signed it so that the Approval
Holder could award the contract.
[770]

On November 24, 2005, Mr. Lotz prepared a general list of dates and activities of

the consultation history. In August 2003, the Approval Holder met individually with three
groups form the Siksika Nation and landowners around Eagle Lake to discuss the use of Eagle
Lake as the Approval Holder’s long-term treated wastewater disposal alternative. The Approval
Holder also met with the Siksika Nation in December 2004, January 5 and 7, March 7 and 16,
and October 17, 2005. Alberta Environment participated in the discussions on January 17, 2005.
The Approval Holder delivered notices about the application to the Siksika Nation on August 26,
2005, and the Approval Holder discussed the issues raised in the Siksika Nation’s Statement of
Concern with the Nation’s legal counsel from November 18, 2005 onwards.
[771]

On November 24, 2005, Mr. Lotz wrote an updated memo to file. 288 In this

memo, Mr. Lotz indicated the Breaker family, as well as the Siksika Nation, filed a Statement of
Concern. He noted that Ms. Breaker, as a member of the Siksika Nation whose residents
continue to fish, swim, irrigate, and use the waters for ceremonial purposes, felt their health and
safety would be further jeopardized by allowing the Approval Holder to further pollute the Bow
River with its treated wastewater. Ms. Breaker also commented that, although the Approval
Holder presented information to the Nation’s Chief and Council, Nation members were not
informed about the application until they read an article in the Strathmore Standard. Mr. Lotz
stated the Golder Report’s assessment confirmed the Siksika Nation would not be adversely
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Director’s Record at Tab 12.

-249affected by the Town’s discharge to the Bow River, and the Siksika Nation was doing an
independent review of the assessment to confirm that it was correct. Mr. Lotz commented that
the Approval Holder is required to do a study to confirm their treated wastewater discharge will
not affect the Nation’s traditional and cultural uses of the river, and should the study indicate the
discharge could impact the Siksika Nation’s traditional and cultural uses of the river, then the
Approval Holder would have to take steps to mitigate the impact. Mr. Lotz also noted that the
Approval Holder had on-going discussions with the Siksika Nation administration about the
proposed treated wastewater discharge to the Bow River, and the Approval Holder placed notices
on the Siksika Lands to ensure that both the administration and the Nation members were aware
of the proposed activity. In this memo to file, Mr. Lotz also added that the Amending Approval
would require the Approval Holder to solicit a response from the Siksika Nation and to further
respond to the Nation’s response if there is a need to notify the Siksika Nation of a noncompliance. The memo to file also noted that the Approval Holder had agreed to provide an
opportunity for job shadowing, and Mr. Lotz noted that the province has an operator certification
program and that it might be possible to have the Siksika Nation’s water and wastewater
operators participate in the program and obtain certification.
[772]

On November 24, 2005, Mr. Lotz notified the Approval Holder that the Director

had signed the Amending Approval and that a copy would be provided the following day. Mr.
Lotz asked the Approval Holder to contact Ms. Breaker to address her concerns. He suggested
that the Approval Holder mention that it had been working with the Siksika Nation for the last
several years on the best way to dispose of the treated wastewater. Mr. Lotz also stated Ms.
Breaker, because of her involvement with the Siksika Elders and as a keeper of the Nation’s
traditions, might be a useful resource for the traditional and cultural uses study.
[773]

The Amending Approval was issued on November 24, 2005 and the Director

notified counsel for the Siksika Nation of her decision.289

289

Director’s Record at Tab 7:
“Because of the tight time schedules for construction of the Town’s treated wastewater pipeline to
the Bow River, the department has focused on ways the Town could address the Nation’s concerns
while meeting the Town’s deadlines for the approval requested in the application….

-250[774]

On November 25, 2005, the Director notified Ms. Breaker that because her letter

was accepted as an official Statement of Concern pursuant to section 70 of EPEA, she was being
advised of the Director’s decision regarding the application. The Director noted that Alberta
Environment staff had a discussion with Ms. Breaker regarding the proposed treated wastewater
discharge and they explained the actions taken by Alberta Environment. She stated they would
continue to address the concerns Ms. Breaker raised in her Statement of Concern, and a meeting
was being arranged to further discuss Ms. Breaker’s and the Siksika Nation’s concerns. The
Director continued:
“The department has reviewed the Town’s application and believes it has
demonstrated that the Town’s treated wastewater discharge to the Bow River will
not significantly impact the quality of the river water. However, the department
also believes, as you indicated in your letter, that there is still a need for a better
understanding of how the Town’s discharges could impact the Nation’s cultural
and traditional uses of the river for fishing, swimming, irrigation, camping beside
and for ceremonial purposes.” 290
[775]

On December 16, 2005, counsel for the Siksika Nation contacted Mr. Lotz asking

for a final version of the Amending Approval, and a copy was provided that day.
[776]

In an e-mail to Mr. Kost on January 4, 2006, Mr. Lotz asked him if the Approval

Holder advertised in the Siksika Nation newspaper as Alberta Environment’s record centre was

We understand that the Town has agreed to assist the Nation’s independent review of the Town’s
Golder Report and to provide training to Nation water and wastewater staff by allowing them to
‘job shadow’ Town staff. In addition, the Town’s approval that is being issued requires that:
•

the Town of Strathmore assist the Nation in arranging for an independent review of the
Golder Report;

•

the Town will complete a study on whether the Town’s treated wastewater discharges
could impact the Nation’s traditional and cultural uses of the river and adjacent lands;

•

the Town will take actions to mitigate any impacts they may have on the Nation’s
traditional and cultural uses of the river and adjacent lands; and

•

290

the Town will keep the Nation informed about the approved activities and the Town will
respond to the Nation’s response to this information.
The Nation will also want to consider the fact that this approval is being issued based on the
available information which indicates that the Town’s treated wastewater discharged to the Bow
River upstream of the Nation lands will not have a significant adverse effect on the Nation and
that the Town is taking steps to address outstanding issues related to the Nation’s traditional and
cultural uses of the river and adjacent lands.”
Director’s Record at Tab 6.

-251seeking tear sheets. Mr. Kost advised that they attempted to place an advertisement through
UMA and via e-mail directly to the Siksika Nation newspaper, however the advertisement did
not run. These attempts were made at the same time as 200 sheets were distributed through Mr.
Solway. 291
[777]

Mr. Webber of the WID inquired with Mr. Lotz on January 3, 2006 seeking status

on the Amending Approval. Mr. Webber stated:
“Last I heard was that there was a native complication. Don’t assume that we get
information on a regular basis; the Town usually don’t [sic] want to get us
excited. However, the reality is that nothing is going in the ground, the bid is
likely out of time so a rebid is likely, native consultation problems are not usually
solved quickly, the lagoons are filling and we have Jan/Feb/March/April to create
a disposal system. Is there a move to create a plan B? I would rather be ahead of
the curve.” 292
[778]

Mr. Lotz responded on January 6, 2006, advising that the Director issued an

EPEA approval to the Approval Holder for the discharge into the Bow River, and that the
Siksika Nation “…and an individual from the nation” appealed the Director’s decision to issue
the Amending Approval and that “…this usually means they think the director erred in issuing
the approval or that the approval should have had additional requirements.” 293
[779]

On January 9, 2006, Mr. Lotz prepared a memo providing an explanation of the

factors that were considered in preparing the Amending Approval. This included an overview of
the Alberta Environment requirements for municipal wastewater treatment and disposal. An
explanation of the existing monitoring was provided regarding data gathered when the treated
wastewater discharge was released to the WID canal. The memorandum noted the emergency
storage facilities, a history of the need of the project, and the options evaluated and the pros and
cons of the options. The memorandum included a discussion of the dilution requirements of the
Bow River and the secondary channel including the effect of the mixing zone and the
environmental impacts. With respect to the secondary channel, the memorandum noted there
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Director’s Record at Tab 244.
Director’s Record at Tab 242.
Director’s Record at Tab 241.

-252would be less than a 10:1 dilution factor, and it discussed the possibility of the habitat effects and
the toxicity and concentration of ammonia, phosphorus, nitrogen, and total dissolved solids. The
memorandum also reviewed the potential impacts for downstream potable water sources, both
surface and groundwater. The Siksika Nation and Ms. Breaker’s issues were also noted. Mr.
Lotz included a note that the Draft Amending Approval included unique clauses to address the
concerns of the Siksika Nation, and although the draft approval requirements were discussed
with the Siksika Nation’s solicitor, they were not reviewed with Siksika Nation administrative
staff or Ms. Breaker because of time and election constraints. He stated the Amending Approval
would be discussed in detail with the Statement of Concern filers after it was issued, and any
concerns that were identified during the discussions could be addressed by various cooperative
and regulatory means. After a legal review, Mr. Lotz stated that:
“…an approval is issued when the department understands that the approved
activity will not create a significant adverse effect and as a result there is no need
for the approval to suggest that actions will be taken if it turns out that the
activities has [sic] caused a significant adverse affect….
Draft approval clauses that required action in response to adverse affect situations
were also removed as the Town’s discharge is not expected to have a significant
adverse impact on the environment.” 294
[780]

A letter was sent from UMA dated January 12, 2006, to Mr. Lotz regarding

revisions to the application for the wastewater pipeline and outfall. 295 This included a draft
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Director’s Record at Tab 242.
Director’s Record at Tab 234:
“The proposed location of the outfall was at SE ¼ 7-22-24-W4, which was to a side channel of the
Bow River, approximately 100 m upstream from where the secondary channel rejoins the Bow
River….
As a result of concerns raised by the Siksika Nation regarding the outfall location and the
proximity to their land, the Town of Strathmore has decided to comply with the Siksika request to
consider other outfall locations. The proposed new location is the location that was originally
selected, which discharges to the same side channel but at a location approximately 400 – 500 m
upstream of the confluence with the main stem of the Bow River….
Golder Associates issued the assessment of the impacts of releasing the wastewater at the
upstream location on May 16, 2005. The conclusions of this study were:
During periods of low flow, ammonia and TSS levels may exceed water quality guidelines for the
protection of aquatic life in the section of the side channel between the outfall and the main stem
of the Bow River, a distance of approximately 600 m. Increased nutrient levels may lead to

-253memorandum from Golder, dated May 16, 2005, that was sent to UMA regarding the Town of
Strathmore Bow River Water Quality Assessment Draft. 296
[781]

An e-mail was sent from Mr. Kost dated January 13, 2006, to Mr. Lotz regarding

what substances the Siksika Nation might request to have removed from the treated wastewater.
The comments were provided by Dr. Les Gammie of EPCOR. 297

localized enrichment within this area. The open connection to the Bow River does, however,
provide a pathway by which fish could leave the area during unfavorable conditions….
It should also be noted that the Town of Strathmore has the ability to retain the wastewater in
lagoons during periods of low flow in the side channel. The capacity of the lagoon is
approximately the volume of wastewater that would be discharged over a two month period.”
296
Director’s Record at Tab 234:
“The proposed outfall is located on a secondary channel of the Bow River, approximately 300
[metres] upstream of the river’s main channel.”
The memorandum explained what parameters were assessed and the methods used. In Golder’s
original draft assessment of the effects on the secondary channel, they concluded that:
“Results of the water quality assessment indicate that achieving guideline or target compliance in
the secondary channel immediately downstream of the proposed outfall may be difficult. The
amount of upstream flow required to achieve year-round guideline compliance for TSS and
ammonia ranges from 0 to 0.38 m3/s, depending on the time of year and amount of water entering
the secondary channel from the ephemeral stream (Table 2). Although 0.38 m3/s is a small
amount of water relative to the flow in the main portion of the Bow River, results from a field
survey completed earlier this year suggest that less than 0.38 m3/s may be flowing through the
secondary channel during certain times of the year. At the time of the survey, flow in the
secondary channel was 0.027 m3/s. As a result, TSS and ammonia concentrations in the secondary
channel may exceed water quality guidelines during periods of low flow….
With respect to phosphorus, existing in-stream concentrations already exceed the water quality
guideline of 0.05 mg/L (Table 2). The flow required to maintain phosphorus levels in the
secondary channel to within 10% of existing levels would be between 14 and 35 m3/s. It is
unreasonable to assume that this much water will be consistently flowing through the secondary
channel, particularly in light of the results obtained from the recent field survey. A marked
increase in phosphorus level is, therefore, likely to occur immediately downstream of the proposed
outfall within the secondary channel. Notable changes to phosphorus levels in the main channel
of the Bow River are unlikely to occur ….
Increased phosphorus levels could lead to local enrichment in the lower 300 m of the secondary
channel that will be affected by the proposed discharge. Vegetation would likely become more
abundant, and diurnal variations in dissolved oxygen levels in the summer – early fall could drop
to levels that are harmful to fish. The open connection between the secondary channel and the
main portion of the Bow River, however, does provide a pathway by which fish could leave the
area in the event that conditions become unfavorable, be it from low dissolved oxygen levels or
elevated ammonia or TSS concentrations.”
297
Director’s Record at Tab 233. “If Environment Canada, DFO, and AENV agree that the discharges to the
Bow are acceptable, it is hard to see why Siksika can justify the requirement for additional reductions or removals. I
am concerned that the overall process here is a ‘one-off’ [sic] situation that is not a normal process.”

-254[782]

On January 31, 2006, Mr. Lotz emailed Mr. Kost questioning whether it was

necessary to present a technical review of the Approval Holder’s wastewater treatment facility
for the Siksika Nation, and he raised a number of questions regarding such a review. 298
[783]

Mr. Dwight Stanford, Town Manager for the Town of Strathmore, wrote a letter

to Ms. Donna Breaker, dated January 26, 2006, regarding the Traditional Use Effects Study and
asked for her input on who should conduct the study. He also apologized to Ms. Breaker and the
Elders for not informing them of what was taking place. Mr. Stanford explained he did not know
that there was an Elders Group so he was just dealing with the Band Council and some of their
administration. 299
[784]

Mr. Lotz emailed Mr. Kost on February 9, 2006, asking for a copy of the Golder

response to the Siksika Nation’s consultant because Mr. Lotz relied on the Golder Report in his
comments. 300
[785]

Mr. Lotz emailed Mr. Kost on February 9, 2006, noting that, under the Approval,

the Approval Holder was required to provide a long-term treated wastewater disposal plan to the
Director by December 1, 2005.
[786]

On March 7, 2006, Golder wrote to the Approval Holder providing responses to

the concerns raised by the Appellants in their Notices of Appeal. 301
[787]

On July 5, 2006, Mr. Kost contacted Mr. Lotz requesting authorization to

discharge to the WID canal at a dilution rate of 5 percent, recognizing the dilution rate could
change as canal flow decreases towards the end of the season. The Director authorized the
discharge. 302
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Director’s Record at 225.
Director’s Record at Tab 224.
Director’s Record at 215.
Director’s Record at Tab 180.
Director’s Record at Tab 176.

-255[788]

On August 8, 2006, Dr. Roy Crowther provided a response to the Golder

Rebuttal, outlining his concerns with the Golder Report and Golder’s response. 303
[789]

The Approval Holder contacted the Director on August 29, 2006, explaining it

was working hard on initiating the Traditional Use Effects Study but was unable to get the study
going. The Approval Holder stated it would continue to try to start the project but “…it is
simply impossible to do a study like this without the cooperation of the Siksika.” 304
[790]

On September 15, 2006, Mr. Lotz emailed Mr. Kost outlining future expectations

for Strathmore and advising that Banff is currently achieving an wastewater phosphorus level of
0.1 mg/L. 305
[791]

In an email from Mr. Lotz to Mr. Kost dated September 15, 2006, Mr. Lotz noted

that the Approval Holder had consulted or tried to consult with the Siksika Nation on all aspects
of the project. 306
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Director’s Record at Tab 175.
Director’s Record at Tab 174.
Director’s Record at Tab 169:
“I understand that the Town understands that because of the cumulative loading of various
substances to the Bow River are a concern that treated wastewater discharged to the Bow River
must meet a high quality standard. The City of Calgary approval requires that the Pine Creek
wastewater treatment plant control its phosphorus to less than 0.5 mg/L phosphorus and total
nitrogen to less than 20 mg/L total nitrogen. The Town of Strathmore will likely be required to
meet this quality limit too. However the commercially available technology will allow the Town
to achieve a higher quality as the Town of Banff wastewater treatment is producing a wastewater
that contains around 0.1 mg/L phosphorus, 1 mg/L TSS and detectable BOD, so the commercial
treatment technology is available to achieve this. Can you confirm what treated wastewater
quality the Town’s expanded and upgraded wastewater treatment plant is being designed to
achieve.”
Director’s Record at Tab 166.
“On a less formal side, this seems to be little different then talking to your neighbours about
something that your [sic] going to do and which will impact the neighbours or which the
neighbours may think will impact them….
I mention the following only because I have seen similar situations where a regulated activity has
had unvalidated internal beliefs and these beliefs did not help the regulated activity in the long
wrong [sic]. Accordingly, the Town may want to have [a] qualified outside opinion verify the
Town’s belief that it has made reasonable efforts to consult. If the test of ‘enough’ is ‘All
reasonable steps have been taken’ then this is a very very high standard. (I’m not a lawyer but
based on my read of the Miskow? [sic] Decision the courts seems to have set a very high bar for
‘enough’.) It seems the problem in these types of situations, where we’re intimately involved with

-256[792]

In a letter from Mr. Stanford, dated October 17, 2006, to counsel for the Siksika

Nation, the Approval Holder asked whether the Siksika Nation was interested in participating in
a regional waterline from Calgary. 307 In his October 26, 2006 response, the Siksika Nation’s
counsel asked for further information regarding the proposed regional waterline. 308
[793]

On October 22, 2006, Ms. Hester Breaker emailed Mr. Stanford taking exception

to his recent letter to counsel for the Siksika Nation. She explained their representative at the
September 26, 2006 meeting was there to gather information and report back on the proposed
waterline to her area, and she, in turn, would report upward through the organization to Siksika
Chief and Council via the Tribal Manager and four tribal Councilors assigned to represent her
area. 309
[794]

In an October 23, 2006 email from Mr. Stanford to Ms. Hester Breaker, Mr.

Stanford explained the Town of Strathmore was bringing a water line out to Chestermere and on
to Strathmore and that construction should start next year on the portion to Chestermere. Mr.
Stanford explained he needed to know if the Siksika Nation was interested in participating
because they were sizing the line. He also stated that the Town of Strathmore was trying to keep
the Siksika Nation updated on the regional water line. 310
[795]

On November 2, 2006, Mr. Webber of the WID emailed the Director expressing

concern about the Approval Holder’s discharge of treated wastewater in 2007. 311
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the issue, is that it becomes hard to ‘see our own hunchback’. Sometimes an outside look can
bring in some fresh ideas.”
Director’s Record at Tab 160.
Director’s Record at Tab 158.
Director’s Record at Tab 157.
Director’s Record at Tab 157.
Director’s Record at Tab 156:
“It is time to bring this item forward for discussion. The WID has completed its irrigation season
obligation at the 5% dilution. Further it has allowed the draining of Freeman Marsh into its empty
canal to enable Epcor to refill that marshland with new effluent. We are concluding that our
obligation is over. Strathmore is of such a size that its lagoons are likely to be full by the spring of
2007. If a permit to the Bow River is not concluded by then, an Emergency Release would be
necessary. I would suggest using the new drainage works to Eagle Lake as a route that offers

-257[796]

On November 6, 2006, Mr. Kost contacted Siksika Media requesting that a notice

be published regarding the Approval Holder’s intent to conduct a dye study in the Bow River
starting on December 6, 2006, depending on the weather.
[797]

On November 14, 2006, Mr. Stanford provided counsel for the Siksika Nation

responses to the Siksika Nation’s questions regarding the proposed regional waterline.
[798]

On December 6, 2006, Mr. Lotz was notified that the dye study was postponed

until spring. 312
[799]

On December 15, 2006, the Approval Holder provided the Director with the

proposal for the Traditional Use Effects Study.313
[800]

On January 5, 2007, Mr. Lotz wrote to Mr. Stanford asking for additional

information about the status of the Strathmore lagoons and the disposal options available to the
Approval Holder. 314

312
313

314

sufficient dilution options, with the least potential impact on human health. We should open
discussion on these items early in the New Year so as to be prepared for the inevitable.”
Director’s Record at Tab 148.
Director’s Record at Tab 140:
“Earlier this week I forwarded to you a copy of a letter from Siksika in response to a draft
proposal fore [sic] a Traditional Use Effects Study which we had provided to the Siksika a few
`weeks earlier. Since then the town has done further calculations and concluded it likely only has
storage capacity to the end of February. Accordingly we have asked our consultant, Shirley
Nelson to provide a proposal for something that can be completed by February 15th but which we
believe still meets the Amending Approval requirements. That proposal is attached. I am
forwarding it to you on an informal basis today in the hopes that we can discuss it on the telephone
before we formally submit it for approval.”
Director’s Record at Tab 137:
“The Town of Strathmore has provided information to the Alberta Environmental Appeal[s] Board
which indicates that by the end of February 2007 the Town’s treated wastewater storage facility
could be full. It is also possible that at that time, the Town may not be able to discharge treated
wastewater to the Bow River.
Given this situation, please provide the department with:
•

a summary of the alternatives to increase the Town’s treated wastewater storage capacity
or that would allow the Town to dispose of its wastewater that the Town has evaluated;

•

a discussion of each of the evaluated alternatives that provides:
o the advantages and disadvantages of implementing each alternative,

-258[801]

In a letter from counsel for the Siksika Nation to the Director, dated January 9,

2007, counsel explained that the Siksika Nation was not satisfied with the terms of reference for
the Traditional Use Effects Study on several bases. He also stated the study design submitted by
the Approval Holder was not valid, because the Siksika Nation needs to determine the validity
and applicability of the study. The letter also noted that the Siksika Nation was surprised to learn
of the impending need for the Town to discharge wastewater from its lagoons. 315

o
o

o
•
•

315

the environmental issues, if any, that each alternative if implemented could
create,
a summary of the Alberta Environmental Protection and Enhancement Act and
other regulatory authorizations or approvals that may be needed before each
alternative can be implemented,
the costs associated with implementing each alternative;

confirmation of which alternative or alternatives the Town proposes to implement if
necessary; and

any other information that you feel will help us to better understand each alternative or
this situation.
Given the possibility that the Town’s existing treated wastewater storage could be full by the end
of February 2007, please provide the requested information to the department by January 19,
2007.”
Director’s Record at Tab 133:
“The Siksika Nation also wishes to take this opportunity to point out the high-handed behaviour of
the Town of Strathmore with respect to the storage capacity of its lagoons. Although this matter
has been the source of significant correspondence between the parties and mediation before the
Alberta Environmental Appeal[s] Board (‘AEAB’), at no time did the Town of Strathmore
indicate that its lagoons would be full by the end of February 2007 to any of the Siksika Nation,
the AEAB or Alberta Environment. This behaviour is indicative of the manner in which the Town
of Strathmore has treated the Siksika Nation and other interested parties throughout this process.”
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XIII.

APPENDIX D – THE BOARD’S STAY LETTER
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