Appeal

Nos. 11-025-059, 062-063, 068-071,075-076,
100-112, 147-150, 156-161, 163-165, and 173-ID2

ALBERTA
ENVIRONMENTAL APPEALS BOARD
Decision
Date of Decision

August 9,

2012

IN THE MATTER OF sections 91, 92, and 95 of the
Environmental Protection and Enhancement Act, R.S.A. 2000, c.
E-12 and section 115 of the WaterAct, R.S.A. 2000, c. W-3;

-and-

IN THE MATTER OF notices of appeal filed with respect to
Water Act Approval No. 00266612-00-00 and Environmental
Protection and Enhancement Act Approval No. 236328-00-00
issued to Waste Management of Canada Corporation by the
Director, Northern Region, Operations Division, Alberta
Environment and Sustainable Resource Development.

Cite

as:

Preliminary Motions: Cramer et al. v. Director; Northern Region, Operations
Division, Alberta Environment and Sustainable Resource Development, re: Waste

Management of Canada Corporation (09 August 2012), Appeal Nos. 11-025059, 062-063,068-071,075-076, 100-112, 147-150, 156-161, 163-165, and 173ID2 (A.E.A.B.).

Mr. Eric McAvity, Q.C., Panel Chair;
Dr. Alan Kennedy, Board Member; and
Dr. David Evans, Board Member.

BEFORE:

SUBMISSIONS BY:

Appellants:

Cramer, Chantel Cramer, Tony and Keith
Cramer, Christy Panich, Brennon Poole, Lorne
Skuba, Joe Smith, Morris Haig, Joyce Haig,
Jim Panich, Sophie Panich, Clinton and Stacey
Kirk, Linda Kirk, John Kirk, Jamie Hadden,
Laurie Panich, Hazel Lahti, Melvin Telstad,
Odessa Telstad, Kevin and Carmen Ewasiw,
George Quaghebeur, Darwin Trenholm, Larry
Gordon
Sisson, Cecile Sisson, Frances

Lori

Duperron, Daniel Duperron, Betty and Bernie
Kolewaski, Concerned Citizens of Thorhild
County Society, Carol Eigner, Russell Eigner,
Tony Panich, Dalton Trenholm, and Jason
Dmetruk, represented by Ms. Karin Buss;
George Brodniansky; Brenda Brodniansky;
Peggy and Edward Hilts; Cori Kuzyk; Tracy
Kuzyk; Laurie and David Genert; Jolanda
Panich; and Carol Flach.

Approval

Holder:

Director:

Management of Canada Corporation,
represented by Donald Wilson and WendyAnne Berkenbosch, Davis LLP.
Waste

Patrick

Marriott, Director, Northern Region,

Operations Division,

Alberta Environment and
Sustainable
Development,
Resource
represented by Michelle Williamson, Alberta
Justice and Solicitor General.

EXECUTIVE SUMMARY

Development issued an Approval under the
Water Act to Waste Management of Canada Corporation (WMCC) for the placing, constructing,
operating, maintaining, removing, or disturbing works, in or on any land, water, or water body
for the purpose of removing wetlands, constructing wetland compensation works, and managing
surface water run-on and run-off for a landfill near Thorhild. An Approval was also issued to the
WMCC under the Environmental Protection and Enhancement Act (EPEA) allowing for the
construction, operation, and reclamation of the Thorhild Landfill (Class II).
Alberta Environment and Sustainable Resource

The Board received 36

Approval.
Approval

appeals

Approval and
Water Act Approval

of the Water Act

35

appeals of the
6 appeals of the

EPEA

and
appeals of the
EPEA
on the basis the appellants failed to submit a valid Statement of Concern to Alberta
Environment and Sustainable Resource Development, a prerequisite to filing a valid Notice of
Appeal. The Board dismissed 1 appeal of the Water Act Approval for the late filing of a Notice
of Appeal. The Board dismissed 9 appeals of the Water Act Approval and 6 appeals of the
EPEA Approval because the appellants were found to be not directly affected.
The Board

The Board dismissed 7

accepted

19

appeals

of the Water Act

Approval

and 24

appeals

of the EPEA

Approval.
The issues for the hearing will be:
1.
Do the terms and conditions of the EPEA Approval and Water Act
Approval adequately protect the environment and human health?
Environment includes land, wetlands, habitat, and wildlife.
Do the EPEA Approval and Water Act Approval adequately address the
potential impacts of the landfill on the groundwater and local wells?
Did the Director adequately consider the potential impacts of the landfill
on surface run-on and run-off and the surrounding watersheds?
Did the Director adequately consider the construction and operation of the
landfill? Operations include the types of waste accepted by the landfill
and the proposed control of dust, noise, odours, nuisance animals, and

fugitive

wastes.

Are the monitoring programs adequate to protect the environment and
human health?
Is the Emergency Response Plan adequate?
Are the post closure and reclamation conditions adequate?
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]INTRODUCTION
[1]

Appeals Board's decision on preliminary matters raised
Waste Management of Canada Corporation ("WMCC" or the
The Environmental Appeals Board (the "Board") received 36

This is the Environmental

approvals
"Approval Holder") for
appeals of the approval

in relation to

issued to
a

landfill.

issued under the Water Act, R.S.A. 2000,

c.

W-3, which allowed for the

compensating wetlands, and managing surface water
run-on and run-off fi'om the landfill. The Board received 35 appeals of the approval issued under
the Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12 ("EPEA") allowing
for the construction, operation, and reclamation of the Thorhild Landfill (Class II). A Class II
removal of wetlands, the construction of

landfill is

[2]

a

landfill that accepts non-hazardous waste.
The Board received submissions

Board and what issues should be heard at

a

on

hearing,

whether the
if

one

appeals

were

properly

is held. Before the Board

before the

can

accept

a

Appeal, the appellant must: (1) file a valid Statement of Concern within the legislated
timeframe; (2) file the Notice of Appeal within the legislated timeframe; and (3) be directly
affected. If an appellant does not meet these requirements, the Board must dismiss the appeal.

Notice of

IlL

BACKGROUND

[3]

On

September 22, 2011,

the

Director, Northern Region, Operations Division,

Alberta Environment and Sustainable Resource

Development*

(the "Director"),

issued

Approval

Approval") under the Water Act to WMCC. The Water
Act Approval was issued for the placing, constructing, operating, maintaining, removing,
disturbing works, in or on any land, water, or water body for the purpose of removing wetlands,
constructing wetland compensation works, and managing surface water run-on and run-off for a
landfill near Thorhild, Alberta. On September 22, 2011, the Director also issued Approval No.
236328-00-00 under EPEA (the "EPEA Approval") to WMCC for the construction, operation,
No. 00266612-00-00

(the

"Water Act

For all relevant times during these appeals, the Department was named Alberta Environment and Water.
8, 2012, the Department was renamed Alberta Envh'onment and Sustainable Resource
as of May
Development. For the purposes of this Report and Recolnlnendations, the Department will be referred to as Alberta
Environment and Sustainable Resource Development.
The landfill has two distinct areas. In this decision, the actual land where the landfill cells will be
constructed will be referred to as the "Landfill Area" and the adjoining area that includes a main access road,
intersections to provide access, and a crossing of a railway right-of-way, will be referred to as the "Transportation
Lands." Collectively, the Landfill Area and Transportation Lands will be referred to as the "Landfill."

However,
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and reclamation of the Landfill where

wastes, is

disposed

of each year.

than

more

10,000

tonnes of

waste,

including

Between

the Board received 36

Appeal appealing

of

Appellants, Approval Holder, and
(collectively the "Participants") acknowledging receipt of the Notices of Appeal
the Approval Holder and Director of the appeals.
[5]

The

[6]

Board

following preliminary

to

the

25, 2011, the Board

set the schedule to

the

the

Director

and

notifying

receive submissions

on

the

matters:

Appellants

1.

Did each of the
Environment?

2.

Were the Notices of
Water Act?

3.

Are the

4.

Is the Concerned Citizens of Thorhild
directly affected by the Approvals?

5.

Are there any other issues raised in the Notices of Appeal that are not
properly before the Board and how does this impact the validity of the
Notices of Appeal?

6.

How

7.

[7]

wrote

On November

hazardous

2

September 29, 2011 and November 8, 2011,
Notices of Appeal appealing the Water Act Approval and 35 Notices
EPEA Approval (collectively the "Appellants"). 3
[4]

not

Appeal

Appellants directly

file

a

Statement of Concern with Alberta

specified

in the

Approvals?
County Society ("CCTCS")

group

filed within the time fi'ames
affected

by

the

the issues in the Notices of Appeal be consolidated into
categories or groups that can be dealt with together?
K this matter proceeds to a hearing, what issues included in the Notices of
Appeal should be considered by the Board?
can

The Board received the

between December

16,

2011 and

Participants'

April 13,

on

the

preliminary

length of time to receive
Appellants and Approval Holder.

2012. The

extended at various times at the request of the

submissions

matters

submissions

was

Collectively, the WaterAct Approval and EPEA Approval will be referred to as the "Approvals."
The complete list of Appellants is attached in Appendix A. The appeal filed by the Confederacy of Treaty
Six First Nations was dismissed for failing to respond to the Board and, therefore, their appeal is not considered in
this decision. See: Confederacy of Treaty Six First Nations v. Director; Northern. Region, Operations Division,
Alberta Enviromnent and Water, re: Waste Management of Canada Corporation. (01 February 2012), Appeal No.
11-024-D (A.E.A.B.).
2
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STATEMENTS OF CONCERN
A.

Submissions

1.

Appellants

explained the following Appellants are members: Ms. Chantel
Cramer, Ms. Lori Cramer, Mr. Tony and Mr. Keith Cramer, Mr. Jason Dmetmk, Mr. Daniel
Duperron, Ms. Frances Duperron, Ms. Carol and Mr. Russell Eigner, Mr. Kevin and Ms. Carmen
Ewasiw, Ms. Joyce and Mr. Mort'is Haig, Mr. John and Ms. Linda Kirk, Ms. Stacey and Mr.
Clinton Kirk, Ms. Betty and Mr. Bernie Kolewaski, Ms. Hazel Lahti, Mr. Jim and Ms. Sophie
Panich, Ms. Christy Panich, Ms. Laurie Panich, Mr. Jamie Hadden, Mr. Brennon Poole, Mr.
Tony Panich, Mr. George Quaghebeur, Mr. Larry and Ms. Cecile Sisson, Mr. Lorne Skuba, Mr.
Joseph Smith, Mr. Mel and Ms. Odessa Telstad, Mr. Dalton Trenholm, and Mr. Darwin
Trenholm.
The CCTCS

[9]

setting

The CCTCS stated it submitted Statements of Concern

regarding the Approvals. They argued the legislation does
representatives from submitting Statements of Concerns on behalf of
concerns

CCTCS

stated

included the

same

their individual

[10]

concerns

as

those

expressed by

the CCTCS and also added details

Mr.

George

and Ms. Brenda

Trenholm, Ms. Lori Cramer,

Edward and Ms.

[11]
request for
dismissed.

Mr.

Tony

Ms. Carol and Mr. Russell

Ms. Linda and Mr. John

2.

or

regarding

concerns.

Brodniansky,

Mr.

Larry

and Ms. Cecile

David and Ms. Laurie Genert, Mr. Jason Dmetruk, Mr. Morris and Ms.

Duperron,

prevent agents

affected persons. The
submitted individual Statements of Concern that

number of its members

a

not

out its members'

Peggy

and Mr. Keith

Eigner,

Ms.

Cramer,

Tracy

Mr. Darwin

Cramer,

Ms. Frances

Kuzyk,

Mr. Lorne

Skuba,

Kirk, Ms. Carmen and Mr. Kevin Ewasiw, Ms. Carol Flach, and

Hilts stated

they

Mr.

Joyce Haig,

Ms. Chantel

and Mr. Cori

Sisson,

Mr.

filed Statements of Concern.

Approval Holder
The Approval Holder noted Ms. Jolanda Panich did not respond to
submissions on the preliminary motions and, therefore, her appeal

the Board's

should be

-4-

[12]

Approval

The

Holder noted the

Duperron, Ms. Jolanda
following Appellants only filed

Concern: Mr. Daniel
Holder stated the

Notices of

following Appellants did not file
Panich, and Mr. Tony Panich.

Appeal

Statements of Concern under

Approval Holder
Concern, suggesting

The

Statements of

noted

to file Statements of Concern

CCTCS

is not entitled to

[14]

The

Approval

EPEA, but filed

George Quaghebeur, Ms. Tracy
Approval Holder noted Ms. Frances
but only filed a Notice of Appeal under

now

only

seven

Statement of Concern under the Water

of the

Appellants

did not file their

the individual members of CCTCS understood

required

members all

Statement of

under both EPEA and the Water Act: Mr.

Kuzyk, and Ms. Carol and Mr. Russell Eigner. The
Duperron only filed a Statement of Concern under EPEA
the Water Act, whereas Mr. Dalton Trenholm only filed a
Act but only filed his Notice of Appeal under EPEA.
[13]

a

on

their

own

assert it has been

behalf.

acting

as

Approval
representative

The

Holder

own

they were
argued the

for the individual

alongl

Approval Holder stated the CCTCS filed Statements of Concern on its own.
behalf as a distinct organization and not as a representative on behalf of the individual
Appellants. The Approval Holder noted the Statements of Concern filed by the CCTCS did not
identify any concerns specific to the individual Appellants and gave no indication how the
individual Appellants are directly affected. Therefore, the Statements of Concern filed by the
CCTCS should not be accepted as the individual's Statement of Concern.
The

[15]
The Approval Holder submitted the appeals of the following Appellants,
therefore, should be dismissed for failing to file a Statement of Concern and failing to provide

special
Duperron,

prevented them from filing Statements of Concern: Mr.
Daniel
Ms. Jolanda Panich, Mr. Tony Panich for failing to file a Statement of
Concern under EPEA and the Water Act; Mr. George Quaghebeur, Ms. Frances Duperron, Ms.
Tracy Kuzyk, and Ms. Carol and Mr. Russell Eigner for failing to submit a Statement of Concern
under the Water Act; and Mr. Dalton Trenholm for not filing a Statement of Concern under
evidence of

EPEA.

circumstances that

-5Director

[16]

The Director stated Mr.

not file any

mailing
impact.

Tony Panich,

Mr.

and Ms. Jolanda Panich did

by Ms. Christy Panich, Mr.
being directly affected because their
is the area of potential environmental

Statements of Concern. The Statements of Concern filed

Poole, and Ms. Carol Flach

Brennon

Duperron,

addresses

were

The Director

were

rejected

as

not

outside what the Director believes

argued

these

appeals

should be dismissed.

4.

Rebuttal Submissions

[17]

The Generts stated

[18]

Mr. Dalton Trenholm stated he filed his Statement of Concern

they

filed their Statements of Concern in time.

Approval. He found out later the Water Act Approval did not
about the aquifer, so he filed his Notice of Appeal of the EPEA Approval.
with the Approvals being issued during harvest season.
Water Act

19]

Mr. Darwin Trenholm stated he filed

B.

Legal Basis

[20]

The issue of whether

determine whether that

person

Water Act 4 and section 91

a

of

deal with his
He

appeal. Under
appellant must file a

EPEA,

5

an

an

the

concerns

expressed

concern

Statement of Concern.

Statement of Concern has been

is entitled to file

(1)(a)(i)

a

regarding

section

properly filed
115(1)(c)(i) of

can

the

valid Statement of Concern

Section 115(1)(c)(i) of the Water Act states:
"A notice of appeal under this Act may be submitted to the Environmental Appeals Board by the
following persons in the following circumstances:
(a)
if a preliminary certificate has not been issued with respect to a licence and the Director
issues or alnends a licence, a notice of appeal may be submitted
(i)
by the licensee or by any person who previously submitted a statement of
with section 109 who is directly affected by the
concern in accordance
Director's decision, if notice of the application or proposed changes was
previously provided under section 108..."
Section 91(1)(a)(i) of EPEA provides:
"A notice of appeal may be submitted to the Board by the following persons in the following
circumstances:
where the Director issues an approval, lnakes an amendment, addition or deletion
(a)
pursuant to an application under section 70(1)(a) or makes an.amendment, addition or
deletion pursuant to section 70(3)(a), a notice of appeal may be submitted
(i)
by the approval holder or by any person who previously submitted a statement
of concern in accordance with section 73 and is directly affected by the
Director's decision, in a case where notice of the application or proposed
changes was provided under section 72(1) or (2)
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with the Director in response to the Notice of Application before a valid Notice of Appeal can be
filed. Filing a Statement of Concern preserves the filer's right to appeal, but it also provides the
filer with the

opportunity

C.

Analysis

[21]

Based

bring

early in the application process. The
Director takes valid concerns into consideration and can incorporate terms and conditions in the
approval to address these concerns. Statements of Concern also notify the proponent of the
project of these concerns, allowing the proponent the opportunity to mitigate the concerns.
Filing a Statement of Concern balances the interests of those involved, because it provides notice
to the Director and project proponent of the concerns early in the process, rather than waiting
until the approval is issued and bringing the concerns forward for the first time in an appeal.
to

concerns

the submissions and

on

forward

a

review of the Director's

persons filed Statements of Concern for the Water Act

Joseph Smith,
Smith did not

Appeal of
Approval.

the

Approval

record, the following

but not the EPEA

Approval:

Mr.

Stacey ILirk, and Mr. Dalton Trenholm. The Board notes Ms. Kirk and Mr.
file Notices of Appeal regarding the EPEA Approval; they only filed Notices of
Water Act Approval. Mr. Trenholm only filed a Notice of Appeal of the EPEA
Ms.

following Appellants filed Statements of Concern for the EPEA Approval but
not the Water Act Approval: Mr. Russell Eigner, Ms. Carol Eigner, Ms. Tracy Kuzyk, and Ms.
Francis Duperron. The Board notes Ms. Duperron only filed a Notice of Appeal regarding the
Water Act Approval, while Mr. and Ms. Eigner and Ms. Kuzyk filed Notices of Appeal for both
Approvals. The following Appellants did not file Statements of Concern: Mr. Tony Panich, Ms.
Jolanda Panich, and Mr. Daniel Duperron.
[22]

The

[23]

The

the

[24]

legislated

remaining

Appellants

filed Statements of Concern for both

Approvals

within

timeframes.
The Statement of Concern filed

the CCTCS did not indicate it

was

filing

on

separate entity itself. Without some clear indication
who specifically the Statement of Concern was being filed on behalf of, the individual members
of the CCTCS cannot now argue the Statement of Concern was filed on their behalf. Therefore,

behalf of its individual

members, only

by

as a

-7-

the Board cannot consider the CCTCSs Statement of Concern

being

as

filed for anyone other

than the CCTCS itself.

stated, the filing

[25]

As

valid Notice of

Appeal.

the

legislated

Board

Board will

a

valid Statement of Concern is

In order for the Statement of Concern to be

timeframe and the Director must accept it

consider

can

of

only

do

file Statements

a
so

in

Appeal even though a Statement
exceptional or compelling circumstances.

of Concern

did not

demonstrate

prevented them from filing
appeals of Mr. Tony Panich, Ms.

failing

to submit

[26]

a

two

valid, it

of Concern

filing

filed within

Although

was

a

not

the

filed, the

Appellants who failed to
exceptional or compelling

The

were

Statements of Concern.
Jolanda

must be

to

Panich, and

Therefore, the Board

Duperron

Mr. Daniel

for

Statement of Concern.

In these

Appeal,

there

prerequisite

Statement of Concern.

Notice of

circumstances that
dismisses the

as a

a

appeals,

two

Approvals

separate Statements of Concern had

issued.

were

to be

filed,

In order to have
one

a

valid Notice of

Approval and
even though they are
Concern only for the
only .for the EPEA

for the Water Act

Approvals were two separate decisions
inextricably linked. In these appeals, three Appellants filed Statements of
Water Act Approval and four Appellants filed Statements of Co, ncern
Approval. These Appellants did not provide a reason as to why they did not file Statements of
Concern for both Approvals. Unless the Statement of Concern and Notice of Appeal coincide
with the same approval, the Board must dismiss the appeals. Therefore, the Board dismisses the
appeals of Mr. Dalton Trenholm and Ms. Frances Duperron. Although they filed Statements of
Concern and Notices of Appeal, the Statements of Concern did not support the Notices of Appeal
filed. The Statement of Concern filed must correspond to the decision to which the Notice of
Appeal was filed. The Board must also dismiss the WaterAct appeals of Mr. and Ms. Eigner and
Ms. Kuzyk. However, the Board will continue to assess the validity of the appeals filed by Mr.
and Ms. Eigner and Ms. Kuzyk in relation to the EPEA Approval. This is discussed later in this
decision. (Ms. Eigner's appeal of the EPEA Approval is dismissed for not being directly
affected. Ms. Kuzyk's appeal of the EPEA Approval is accepted by the Board.)
other for the EPEA

[27]
were

Approval.

The

Christy Panich and Mr. Brennon Poote
basis these Appellants lived too far from the Landfill.
Saskatchewan, approximately 68 kilometres from the

The Statements of Concern filed
not

accepted by

the Director

on

the

Ms. Panich and Mr. Poole live in Fort

by

Ms.
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Landfill.

Since

sufficient

reason

they

[28]
Director

provide
Appeal

appeals

of Ms.

Ms. Carol Flach filed
on

Appeal accepted
Christy Panich and

without

to have their Notices of

the Board dismisses the

the basis she lived

any additional

they

did not file valid Statements of Concern and

reasons

Statement of

a

Concern, but it

not

was

accepted by

the

Ms. Flach did not

in her submissions to indicate to the Board that her Notice of

dismisses Ms.

[29]

The Board also notes Ms. Jolanda Panich did not

without
on

a

valid Statement of Concern,

than 34 ldlometres from the Landfill.

more

provide

Mr. Brennon Poole.

accepted
Flach's appeal

should be

a

did not

valid Statement of Concern.

a

the basis she did not file

a

Therefore, the Board

valid Statement of Concern.

provide

any submissions

requested by the Board. Under section 95(5)(iv) of EPEA, 6 the Board can dismiss an appeal
appellant fails to provide additional information as requested by the Board. Therefore,
Jolanda Panich's appeal would have been dismissed on this ground as well.
[30]

The Board dismisses the

Tony Panich,

Ms. Jolanda

Panich,

appeals

Mr. Dalton

Poole, and Ms. Carol Flach for failing

to submit

in relation to the EPEA

Approval

Trenholm, Ms. Christy Panich,
valid Statements of Concern.

filed

by

as

if

an

Ms.

Mr.

Mr. Brennon

The Board also

appeals filed in relation to the Water Act Approval by Mr. Daniel Duperron, Ms.
Frances Duperron, Ms. Christy Panich, Mr. Brennon Poole, Mr. and Ms. Eigner, and Ms. Kuzyk
for failing to submit valid Statements of Concern.
dismisses the

[31

The Board's decision of these
Water Act

Dalton Trenholm
Frances

Duperron

No

appeal

Appellants

is summarized in the table below:

Approval

EPEA

filed

Dismissed
No Statement of Concern
No appeal filed

Dismissed
No Statement of Concern

Approval

Section 95(5)(iv) states:
"The Board may dismiss a notice of appeal if the person who submitted the notice of appeal fails
to comply with a written notice under section 92."
Section 92 provides:
"Where the Board receives a notice of appeal, it may by written notice given to the persons who
submitted the notice of appeal require the submission of additional information specified in the
written notice by the time specified in the written notice."
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Water Act

Eigner

Carol

Russell

EPEA

Dismissed
No Statement of Concern
Dismissed
No Statement of Concern
Dismissed
No Statement of Concern
No appeal filed

Eigner

Tracy Kuzyk
Tony

Approval

Panich

Jolanda Panich

No

Daniel

Duperron

Christy

Panich

Brennon Poole

Carol Flach

appeal

Approval

Further consideration
Further consideration
Further consideration
Dismissed
No Statement of Concern
Dismissed
No Statement of Concern
No appeal filed

filed

Dismissed
No Statement of Concern
Dismissed
No Valid Statement of Concern
Dismissed
No Valid Statement of Concern
No appeal filed

Dismissed
No Valid Statement of Concern
Dismissed
No Valid Statement of Concern
Dismissed
No Valid Statement of Concern

NOTICES OF APPEAL

IV.

Submissions

Appellants
[32]

The CCTCS

argued

specified

in the Water Act and EPEA.

members

were

the EPEA

filed

on

October 7,

Appeal were filed within the time frames
Notices of Appeal filed on behalf of the CCTCS
the WaterAct Approval and October 31, 2011, for

the Notices of
The

2011, for

Approval.

Appeal be filed by a
person's lawyer or representative. Statements of Concern and Notices of Appeal were filed by
individual members of CCTCS in an abundance of caution. The CCTCS argued the Director's
and Approval Holder's attempt to impose a narrow or technical interpretation, thereby fi'ustrating
the legislature's public welfare objective, should be avoided.
[34]
The CCTCS stated it was clear in its Statements Of Concern and Notices of
Appeal that they were filed on behalf of its members. The CCTCS explained some individuals
[33]

The CCTCS noted the Board's

regulations

allow

a

Notice of

10-

confused about the purpose of an approval under the Water Act compared to an
issued under EPEA. The CCTCS stated the contents of the appeals all indicate the
were

concern

was

water contamination from the

the substance of the

[35]
surprised that

appeals,

not technical defects in

argued

The CCTCS

superfluous

describing

Approval

the

Approvals.

Holder should not have been

appealing and should have understood their concerns.
and Approval Holder did not allege prejudice or surprise by any
of Appeal or late filings.

members of CCTCS

technical defects in the Notices

are

The CCTCS asked the Board to consider

stated the Director and

The CCTCS

The CCTCS noted the Director

[36]

Landfill.

approval
primary

were

Appeal
Appeal on

the individual Statements of Concern and Notices of

since the CCTCS filed valid Statements. of Concern and Notices of

their behalf.

[37]
Mr.
Ms.

Brodniansky,

Dmetruk, Mr. and Ms. Haig,
Darwin Trenholm, Ms. Lori Cramer, Mr. Tony and Mr. Keith Cramer, Ms. Chantel Cramer,
and Mr. Eigner, Ms. and Mr. Kuzyk, Mr. Skuba, Ms. and Mr. I•drk, Ms. and Mr. Ewasiw,
Mr. and Ms.

Mr. and Ms.

Sisson,

Mr.

they filed their Notices of Appeal within the proper timeframe.
Ms. Genert explained they filed their Notice of Appeal for the EPEA Approval within
specified but not the Notice of Appeal for the Water Act Approval.
Mr. and Ms. Hilts stated

2.

[38]

Approvals
[39]

was

Approval Holder
The Approval Holder explained that,
provided to all of the persons who filed
The

Approval

Holder stated the

on

September 26, 2011,

Mr. and
the time

notice of the

Statements of Concern.

following Appellants

filed their

appeals

of the

Water Act

Approval

Approval
Appeal of

Holder stated Mr. Jason Dmetruk and Mr. Darwin Trenholm filed their Notices of
the EPEA

out of

time: Mr.

Approval

Joseph

Smith and Ms. Laurie and Mr. David Genert.

The

late.

Approval Holder noted these Appellants did not provide any reason for
submitting their Notices of Appeal late. The Approval Holder noted the Notice of Appeal filed
by the CCTCS: (1) did not indicate it was acting as the representative for the individual
Appellants; (2) did not identify concerns specific to individual members; and (3) did not indicate
how the individual Appellants are directly affected. The Approval Holder also noted the
[40]

The

-ll-

individual members of CCTCS did not indicate

Approval

Holder

argued that,

clearly

3.

Director

[41]

The Director stated the
not filed in time and the

Joseph Smith. The
EPEA Approval late and

appeals

stated that in

following

being represented by CCTCS.
file its Notice of Appeal on behalf
its Notice of Appeal.

Notices of

Appeal

should be dismissed: Ms. Laurie and Mr. David Genert

Director stated Mr. Darwin Trenholm filed his Notice of

the

his

Rebuttal Submissions

[42]

The CCTCS noted the Director and
as

"'received."

It

argued that,

Appeal

of

should be dismissed.

4.

same

of its

Approval

of the Water Act

and Mr.

appeal

The

were

if the CCTCS intended to

individual members, it should have

were

they

if the

Approval
legislature intended

within the time frame indicated, then it would have said

Holder

Appeal

Notices of
so.

"submitted' is the

assume

The CCTCS

to be

received

noted the word

"receipt" is used for the purpose of •alculating when the time begins for submitting a Notice of
Appeal, so "submitted" means something different than "received." The CCTCS noted the
Ilzterpretation Act, R.S.A. 2000, c. I-8, deems mail to be received 7 days after it was posted.
Therefore, it is unreasonable to interpret the legislation to mean that Notices of Appeal must be
received by the Board within 7 days of the approval being received by an appellant. The CCTCS
argued the date the Notice of Appeal was "submitted" should be the date it was sent.
[43]

The CCTCS noted the Board has the

argued that, given the circumstances, the
and the lack of prejudice and unfairness
consider extending the time period.
[44]

jurisdiction

to extend the time

trivial amount of time involved in the late
to the Director and

Approval Holder,

Mr. David and Ms. Laurie Genert stated their Notices of

Appeal

period.

It

submissions,

the Board should

were

submitted

within the timelines.

[45]

Mr.

Darwin Trenholm confirmed his Notice of

Appeal

for the Water Act

Approval was filed on time. He stated his Notice of Appeal of the EPEA Approval was filed on
November 8, 2011. He argued the time for releasing the Approvals was deliberately chosen to
discourage farmers from appealing because they were harvesting. Mr. Trenholm noted the
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Approval

requested time extensions to obtain or provide information and
questioned why some latitude could not be given for being 7 days late.

Holder and Director

Director's record. He
B.

Analysis

[46]

Under section

days of receipt of the
30 day appeal period

116(1)

of the Water

decision to issue the

receipt

after

Act,

approval]

a

Notice of

Appeal

Under section

of the Director's decision to issue

must be filed

91(4)(c)
an

of

approval.

the

within 7

EPEA, there is

a

8

[4.7]
In calculating whether a Notice of Appeal was filed within the legislated time
frame, the date is calculated by counting the days starting from the day after receipt of the

notifying the Appellants of the Director's decision were dated
September 26, 2011. Therefore, the appeal period for the Water Act Approval ended on October
3, 2011, and the appeal period for the EPEA Approval ended on October 26, 2011. Under the
Interpretation Act, if the document is mailed, it is assumed delivery takes place within 7 days. 9
Based on this, the latest the Board could accept a Notice of Appeal by mail for the Water Act
Approval would be October 10, 2011, and for the EPEA Approval, November 2, 2011, unless
evidence to the contrary is provided,
Director's decision.

[48]

The letters

Although

the Board

can

extend timelines for

receiving

a

Notice of

Appeal,

the

warran't it. While it is
unlikely the Approval Holder and Director would be prejudiced by extending the time line, the
Appellants did not demonstrate any exceptional circumstances existed that prevented them from
filing the documents in time. In reviewing the Statements of Concern and Notices of Appeal of
Board is reluctant to do

so

unless there

are

extenuating

circumstances that

Section 116(1) of the Water Act states:
"A notice of appeal must be submitted to the Environmental Appeals Board
(b)
in any other case, not later than 30 days after receipt of notice of the decision that is
appealed from or the last provision of notice of the decision that is appealed fi'om."
Section 91(4(c) of EPEA provides:
"A notice of appeal must be submitted to the Board not later than 30 days after receipt of notice of
the decision appealed from or the last provision of notice of the decision appealed from, as the
case may be
Section 23(1)(a) of the Ii•tetpretatiott Act, R.S.A. 2000, c. I-8, provides:
"If an enactment authorizes or requires a document to be sent, given or served by mail and the
document is properly addressed and sent by prepaid mail other than double registered or certified
mail, unless the contrary is proved the service shall be presumed to be effected 7 days fi'om the
date of mailing if the document is mailed in Alberta to an address in Alberta."
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Appellants, the
by other Appellants.
all the

[49]

concerns

The Director

Approval

was

of the

argued

Appellants
Joseph

Mr.

whose

appeals

are

dismissed will be addressed

Appeal of the Water Act
letter on September 22, 2011.
filing his appeal late, but it

Smith's Notice of

filed late since he stated he received the Director's

Approval Holder had listed Mr. Smith as
recognized the September 22. 2011 date was probably an error. The Board agrees. The
Director's letter to the Appellants was dated September 26, 2011, so Mr. Smith could not have
received it on September 22, 2011. Since Mr. Smith filed his Notice of Appeal on October 4,
2011, within the timeframe for filing a Notice of Appeal of the Water Act Approval, the Board
accepts Mr. Smith filed his Notice of Appeal on time.
The Board notes the

[50]
The Generts filed their Notice of Appeal of the Water Act Approval on October
20, 2011, 19 days after receiving notice of the Director's decision. Their appeal was filed by
email, so the Interpretation Act provision for allowing additional time to receive documents does

apply. As the appeal was filed late and no extenuating circumstances were provided to
warrant granting an extension of time, the Board dismisses the appeal of the Water Act Approval
filed by Ms. Laurie and Mr. David Genert. The Board will continue to consider the Generts'
appeal of the EPEA Approval later in this decision.

not

[51]
EPEA

The Director and

Approval

decision

on

Approval

should be dismissed.

October 1, 2011. His time

Holder

argued

Mr. Darwin Trenholm's

[52]
31,2011.

appeal

1,2011. He
November 8, 2011. Given the Interpretatio•z Act, there is
to file

an

Mr. Jason Dmetruk filed his Notice of

would end

Appeal just

Appeal

on

November

within the 30

day

day

after notice is

time limit for

This would extend his
filed

on

time.

Approval on October
September 30, 2011. Given

of the EPEA

He stated he received notice of the Director's decision

time does not start to count until the

of the

Mr. Trenholm stated he received notice of the Director's

Appeal via mail on
a 7 day period granted to receive documents when they are sent by mail.
appeal period to November 8,2011. Therefore, his Notice of Appeal was
filed his'Notice of

appeal

received,

appealing approvals

on

Mr. Dmetmk filed his Notice of

under EPEA.
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Therefore, the Board dismisses the appeal filed by the

[53]

Approval.
remaining Appellants
Water Act

Based
were

on

Generts with respect to the

provided, the Board
legislated time frames.

the information

filed within the

Vo

DIRECTLY AFFECTED

A.

Submissions

1.

Appellants

finds the

appeals

of the

[54]
Mr. and Ms. Brodniansky and Mr. and Ms. Sisson argued they are directly
affected, because their retirement, health, and income are jeopardized. They stated the CCTCS
are

directly

will have

affected since it consists of residents who

on

their

[55]

argued

he is

southeast of the Landfill and Weasel Creek

affected since its members
the Landfill and have

Keith

ground

contamination of

[56]

directly affected because
runs through his property.

water and his well water.

likely

those who will

are

already

been

impacted by

he lives 11 ldlometres
He

expressed

concerns

He stated the CCTCS is

be affected the most since

they

directly

live close to

the process.

Genert, Mr. and Ms. Haig, Ms. Loft Cramer, Mr. Tony and Mr.
Chantel Cramer, Ms. and Mr. Eigner, Ms. and Mr. Kuzyk, Ms. and Mr. Kirk,

Mr. and Ms.

Cramer,

Ms.

and Ms. and Mr. Ewasiw

[57]

argued they

Mr. Darwin Trenholm

through

directly

are

argued
potential

his property and any
Landfill to the creek will impact him.
runs

concerned about the effect the Landfill

livelihoods, quality of life, and safety.

Mr. Dmetruk

regarding

are

affected.

he is

directly affected,

because Waskatenau Creek

moving from the
supply. His children

surface contamination of water

The Landfill may impact his water
ride the school bus and increased traffic is a risk to bus safety. The Landfill will accept

hydrocarbon

and other contaminated soil which could, in turn, contaminate other soils in the

area

expressed further concern that, if animal wastes are
allowed, there is a risk of diseases being spread by seagulls. He stated the CCTCS is directly
affected, because it represents many people, including some who unable to deal with the
procedures required.
if it is used

[58]

as a cover

Mr.

over

Skuba

the waste.

He

stated he is

Statements of Concern and he

was

directly

deemed to be

affected

directly

given
affected

the Director

by

the Director.

accepted

his

Mr. Skuba

15stated the CCTCS is

directly

affected because its members live

or own

land in the county and

they

have not received any guarantees the effects of the Landfill will not be felt outside its
boundaries.

They explained they live less
than one half a kilometre from the Landfill property line. The Hilts argued they will lose water
which they use for household use, for their commercial organic garden, and for watering
[59]

Mr. and Ms. Hilts stated

they

are

directly

affected.

livestock. The Hilts stated the Landfill will block the flow of water from the Landfill lands to
their property.

[60]
Mr.

Ms. Lori Cramer, Mr.

Kuzyk,

Ms. and Mr.

were

and Mr. Keith Cramer, Ms. Chantel Cramer, Ms. and

Kirk, Ms. Carol and Mr. Russell Eigner,

and Ms. Hilts stated the CCTCS is

[61]

Tony

directly

Ms. and Mr.

Ewasiw, and

Mr.

affected.

argued its members are directly affected. The following descriptions
following CCTCS members to demonstrate how they are directly affected:

The CCTCS

provided
1.

for the

site; Waskatenau
Creek crosses her property, so she would be impacted by any surface discharge of
contaminants, or any changes in water quality or drainage patterns; the main
Ms. Chantel Cramer

lives about 3 kilometres from the Landfill

supply for family's cattle operation is dugout fed fi'om
Waskatenau Creek, so potential contamination could impact their livelihood; she
is concerned about wildlife destruction, air pollution, spread of disease from
scavengers, increased traffic on Highway 63 that she uses daily, health concerns,
source

of water

stress, and emotional turmoil
2.

Ms. Lori Cramer

over

the risks of the Landfill.

lives about 3 kilometres from the Landfill.

She is

impacted

backup beepers and rail traffic; brakes from hauling trucks; excess
traffic on Highway 63; decreased safety on roadways; odours; potential roadside
dumping; dust; enjoyment of her property; air pollution; nuisance animals; loss of
natural amenities in area such as wildlife; spread of disease by scavenger birds;
and decrease in property values. Operations on the site are already causing noise
and disrupting her family at 6:00 a.m. and during the night.

by:

noise from

16Mr.

Tony

live 2.4 ldlometres from the Landfill and have

and Mr. Keith Cramer

They

impacted by: noise; air
pollution; odours; increased risk of surface and ground water contamination;
changes in surface water flow regimes; changes in surface water quality; air
pollution; traffic; and decreased land values.
land downstream from the Landfill.

Mr. Jason Dmetruk

Waskatenau Creek

outdoorsman and is concerned

by

would be

runs

through

his property.

the loss of wetlands and wildlife.

He is

an

He will be

impacted by: potential contamination of Waskatenau Creek; impacts on quantity
and quality of water supply to dugotlts; increased traffic on Highway 63; risk of
gulls spreading disease to his livestock; decrease in land values; potential increase
in taxes if taxpayers are required to remediate the Landfill; and loss and changes
to flora and fauna.

Ms. Carol and Mr. Russell

Eigner

reside next to

a

paved

road that will

provide

impacted by: increased traffic on the road and
resulting safety issues; waste and pathogens carried by nuisance birds to her
property; and potential contamination of water by fugitive garbage and nuisance
access

to the Landfill.

She will be

animals.
live less than 1 ldlometre from the Landfill.

Mr. Kevin and Ms. Carmen Ewasiw

supply is a well and livestock are watered from the well and
They will be impacted by: noise; odours; changes to surface water
a dugout.
regimes; risk of contamination to surface and ground water; safety risks on
roadways due to trucks hauling waste to the Landfill; decrease in land values;
inadequate buffer lands; air pollution; decrease in naturally occurring birds due to

Their domestic water

destruction of wetlands and scavenger

birds; and

scavenger animals.

adjacent to Highway 63, approximately 5
ldlometres southwest of the Landfill. They will be impacted by: the increase in
truck traffic and resulting emissions and increased risk of accidents and spills;
fugitive garbage; air quality;, nuisance birds carrying pathogens and waste from
Ms.

the

Joyce

and Mr. Morris

Landfill; decrease

in

Haig

live

property values; noise; and odours.
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approximately 3 kilometres from the
Landfill. Theii" property has a small lake that provides drinldng and household
water. They will be impacted by: increased traffic and safety risks on Highway
63; contamination and pollution of their lake; contamination of their groundwater
well; transfer of garbage and pathogens by gulls and nuisance animals; changes in
the natural ecosystem on their property and surrounding lands; potential
contamination of their 6 dugouts that are charged by surface and groundwater and
are used to water cattle and horses; decrease in land values; and perceived
desirability of their property.
Mr. John and Ms. Linda Kirk

reside

Stacey Kirk own property east, southeast, and south of the
Landfill. All of their properties are within 8 kilometres of the Landfill and some
are approximately 5 kilometres from the Landfill. They will be impacted by: risk
of degraded water and air quality; decreased property values; noise; pollution;
traffic; change in natural occurring bird life and wildlife due to scavenger and
nuisance species; pollution to groundwater sources; pollution of streams and
dugouts that provide water for livestock and other agricultural purposes;
Mr. Clinton and Ms.

alterations to surface water flows; and odours.
10.

Betty

Ms.

They

and Mr. Bernie Kolewaski

own

land 5 ldlometres from the Landfill.

impacted by: traffic on local roads; decreased road safety; odours;
noise;-air pollution; fugitive garbage; and increased risk of contamination to their
surface water, dugouts, water well, and land from migration of leachate, runoff
will be

water, scavenger birds, and other nuisances.
11.

Ms. Hazel Lahti

by:

resides 5 ldlometres from the Landfill.

impacted
pollution; noise;

She will be

regional roads; decreased road safety; air
odours; potential contamination of ground and surface water; nuisance animals
and scavenger birds; and any fires, explosions, emergencies, or environmental
damage caused by upsets and errors given the Approval Holder's track record for
accidents and violations of operating approvals and regulations.
increased traffic

on

-1812.

Sophie Panich,
Jim and Ms. Sophie Panich own
approximately 3 kilometres from

Mr. Jim and Ms.

on

SE

13-61-21-W4M.

southeast.

They

Hadden work

have

on

a

land
the

Panich, and

Mr.

live
lake

Creek starts from this lake and flows

operation. Ms. Laurie
Ms. Sophie Panich's lands

cow/calf

They

Mr. Jamie Hadden

diagonally adjacent to the Landfill and
Landfill. They have a dugout and small

Waskatenau

Mr. Jim and

farming operation.

Ms. Laurie

Panich and Mr. Jamie
in connection with the

intended to subdivide SE 13-61-21-W4M

it has

as

dugout and lake are fed by groundwater and surface
water. The Panichs will be impacted by: changes to drainage regime; potential
contamination from runoff water and shallow and deep surface water; loss of
development potential of lands; decrease in land value; increased traffic on
Highway 63; air pollution; fugitive garbage; influx of scavenger birds and
potential contamination from the birds; nuisance animals; pollution of surface and
ground water; odours; noise; and stress as a result of the impacts from the
recreational value.

The

Landfill.
13.

Mr.

63

George Quaghebeur he
and other regional roads;

will be
as

a

manage the Landfill should water
surface water; transfer of pathogens

increased

air

incompatibility
14.

Mr.

Larry

pollution

from

of Landfill with

increased traffic

on

Highway

ratepayer, the potential increase in costs to
become contaminated; risks to ground and

by scavenger birds and nuisance animals;
hauling trucks and Landfill operations; and
agricultural practices in the area.

and Ms. Cecile Sisson

the Landfill.

impacted by:

live and raise cattle within 6 kilometres from

potential with
They have a dugout for

The land has recreational

pond, and a small golf course.
groundwater for drinking, domestic
They will be adversely affected by:

abundant

wildlife,

their cattle.

a

trout

They rely

on

use, recreational use, and to water their cattle.

increased traffic

on

Highway

63 and

regional

roads; air emissions; odour; noise; increased risk of vermin and scavenger birds

depositing

waste and feces

of natural environment.

by

on

They

the contamination of water

their property and in their water sources; and loss
were concerned that they will be potentially affected
sources.

19Mr. Lorne Skuba

15.

potentially

approximately

lives

5 kilometres from the Landfill.

He is

by: increased traffic on Highway 63 and regional roads;
increased greenhouse gas emissions; methane gas buildup and release and
associated risk of explosion and air pollution; migration of leachate into
groundwater and impacting his water well; harm to natural habitat and wildlife;
decreased land value; and increased risk of fire, explosion, and other emergencies
which may cause environmental harm or Safety hazards.

16.

Mr.

affected

Joseph

He has

Smith

approximately

licenced fish farm

a

on

5 ldlometres northeast of the Landfill.

his property.

He is

adversely

affected

by:

gulls

and other scavenger birds that will transport garbage and
to his property and his fish pond; gulls might pollute his fish pond with

attraction of

pathogens

resides

feces; increased traffic; and air pollution when the wind blows his direction.
Mr. Mel and Ms. Odessa Telstad

17.

are

directly

and

adversely

affected

live 2.5 kilometres from the Landfill.

by:

decrease in land

value; impacts

on

They
quality

life; odours; contamination of surface and ground water; air pollution; noise;
reduction in natural amenities including birds and wildlife; and nuisance animals.
of

18.

Mr. Darwin Trenholm

adversely

lives 5 ldlometres northeast of the Landfill.

He will be

by: increased traffic; decrease in land values; odours;
contamination of ground and surface water; air pollution; noise; reduction in
natural amenities including birds and wildlife; and nuisance animals.
[62]

affected

The CCTCS submitted the

members

are

directly

following

are common

concerns

that demonstrate its

affected:

potential water pollution and changes to surface water regimes
would affect neighbouring properties and potentially landowners within the
drainage pathway from the Landfill to Waskatenau Creek.
Regimes

1.

Water

2.

Wetlands

loss

of

wetlands

would

change

environmental amenities of the area, affect waterfowl
water drainage to lands south of the Landfill, and

surrounding

lands.

ecology, impact
populations, impact surface
decrease water quality on

the

local

20

no

technology

known

permanent loss of peat lands and there is
method for restoring peat land.

the Landfill would

Peat Lands

or

Safety
daily. Although

cause

a

Traffic and Road

at least 80 transfer trucks would go to and from the

Landfill

most

Highway 63,

waste would also

of the trucks would
come

from other

come

areas

from the south

in Alberta

on

there is

as

no

Highway
831 and other secondary roads. Many CCTCS members regularly use Highway
63 and other regional roads which would likely be used by garbage trucks. Many
members' children are transported in school buses along Highways 63 and 831.
Highway 63 is already a safety hazard and the additional Landfill traffic would
increase traffic and safety risks.

restriction

on

the

source

of waste for the Landfill. Trucks would also

the noise assessment

Noise

would be

a

significant

boundary,

Approval
on

residents located within 1.5

as

backup beepers

The hours for the Landfill would be from 5:00

week and 8:00
Landfill and

a.m.

backup

Holder indicated there

but the assessment did not consider the

tonal, impulse noises such

of

cannons.

for the

adverse increase in noise

kilometres of the Landfill

impact

prepared

use

a.m.

and bird deterrent
to 8 p.m. six

days

a

5 p.m. on Sunday, so trucks will come and go from the
beepers will sound when background noises are lowered.
to

Fugitive Garbage garbage would escape and blow onto neighbours' properties
from improperly tarped trucks, the unloading of waste, and the stock piling of
waste prior to it being covered. Scavenger birds could pick up waste and cause
contaminated waste to be deposited some distance from the Landfill.
Birds and Nuisance Animals

transport pathogens

They

can

water

sources.

The Landfill would attract nuisance animals such

coyotes, thereby posing
Aesthetics
of

scavenger birds are a source of noise and pollution.
from the Landfill to domestic dugouts and other

a

hazard to

the Landfill would

garbage approximately

150

surrounding livestock, children,

destroy
feet high.

10

hectares

as

bears and

and pets.

of wetlands and create

The Landfill would operate

as a

a

hill

semi-
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industrial site with industrial type

equipment

light pollution.

The visual character of the

Land Values

the Landfill would

Value Protection

and storage facilities. There will be

area

would be

adversely affect
Program imposed by the County

changed.

land values.

The

Property

mitigate the true
already experienced,

does not

effects of the lower property values local landowners have

and the program only applies to the properties within a 2.5 kilometres zone of
influence from the Landfill even though it was recognized the Landfill could
devalue and interfere with property

more

than 2.5 ldlometres from the Landfill.

The Landfill has made the sale of local land difficult.
10.

11.

Impacts the potential impact of the
peoples' sense Of wellbeing, increased their
imposed involuntary risk into their lives.
Social

Risk

there would be health and

vehicle collisions

properties;
magnitude
12.

Air

on

and risk

safety

Highway 63;
of explosion

Landfill has caused adverse effects to
stress

risks

and

potential for
and fire spreading to adjoining
buildup. The probability and

including:

risk of fire
from

levels, caused uncertainty,

gas

increased

of these risks have not been assessed.

Quality/Odour/Greenhouse

Gases

The Landfill would

emissions to the local airshed and decrease air

quality

cause

an

increase in

due to emissions from

equipment transporting waste and on-site equipment,
emissions from the proposed flare stack, and blowing dust from the active landfill
face and vehicle traffic. The landfill gas generated would be 40 to 60 percent
diesel trucks and other

methane and 40 to 50 percent carbon dioxide,
the result of

a

breach of

cover

materials

This release of methane would be
or

other

reasons

and could

cause

explosions resulting in loss of life or property. Methane and carbon dioxide
contribute to greenhouse gases. Landfill gases include trace components of
sulphur dioxide and organosulphur compounds which contribute to odours. Wind
erosion of cover material would create dust, which contains particulates.
Dispersion models were not done. No odour assessment was completed, even
though it was acknowledged there would be odours.
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groundwater contamination is a concern. The majority
of CCTCS' members depend on clean well water for domestic use and for
watering livestock. The existence of an aquifer underlying the Landfill or
adjacent to it cannot be ruled out based on the information provided. There are
sand and gravel pockets underlying the Landfill and a melt water channel adjacent
to it. These could be paths for the migration of contaminated water into the
surrounding watershed: The potential for fractures in the underlying bedrock
increases the risk of pollution reaching the groundwater. The Approval Holder
initially proposed testing water wells within a five kilometre radius of the
Landfill. Over time, the Landfill could release leachate, resulting in the slow
migration of contaminates into the ground and groundwater.

13.

Groundwater

14.

Surface Water

Potential

There

many

are

The Landfill is located in

drainage

a

dugouts in the area that are
groundwater recharge area.

swale from the north of the Landfill property which

fed

by

surface water.

There is
runs

a

natural

east and south.

groundwater and surface water generally flows in the same direction,
with some local drainage to the south and west. The Landfill would change the
local surface and ground water regimes, because water entering the Landfill site
would no longer flow onto neighbouring properties, except when an
impoundment fails or overflows. There is also the potential for contamination of
surface water, including Waskatenau Creek. The Water Act Approval contains
little information regarding controls and specifications for the surface water
impoundment and drainage of the Landfill. Containment is only required for a 1
in 25 year flooding event even though other landfills in Alberta were required to
provide containment for 1 in 100 year flooding events.
Shallow

[63]
as

the

representative

2.

[64]
affected

and

directly affected separately from its members.
provides efficiency in processing the appeals.

The CCTCS stated it is not

Mr.

for its members and

It acts

Approval Holder
The Approval Holder acknowledged the following Appellants are directly
for the purposes of these proceedings: Ms. Lori Cramer, Ms. Chantel Cramer, Mr. Tony
Keith Cramer, Mr. Jim and Ms. Sophie Panich, Ms. Stacey Kirk under the Water Act;
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Kirk, Ms. Peggy and Mr. Edward Hilts, Ms. Hazel Lahti, Mr.
Odessa Telstad, Mr. Kevin and Ms. Carmen Ewasiw, Ms. Betty and Mr. Bernie

and Ms. Linda and Mr. John

Melvin and Ms.

Kolewaski, and Ms. Laurie and Mr. David Genert with respect

[65]

Approval
the directly

The

failing

to meet

Holder submitted the

appeal.

to the EPEA

following appeals should

affected test: Mr. Jamie

Hadden,

be dismissed for

Panich,

Ms. Laurie

Mr. Lorne

Skuba, Mr. Morris and Ms. Joyce Haig, Mr. George Quaghebeur, Mr. Larry and Ms. Cecile
Sisson, Ms. Carol and Mr. Russell Eigner, Mr. Jason Dmetruk, Mr. Joseph Smith, Mr. Darwin
Trenholm, Mr. Cori and. Ms. Tracy Kuzyk, and Mr. George and Ms. Brenda Brodniansky.

[66]
not

the

The

Approval

Holder

directly affected because they
family farming operation, it is

argued

that Mr. Jamie Hadden and Ms. Laurie Panich

live in Fort Saskatchewan and
not sufficient to

they

are

The

the

following Appellants

work

on

significant distance
from the
issues outside of the Board's jurisdiction, or did not
provide any evidence to suggest any material hydraulic connectivity between their properties and
the Landfill: Mr. Lorne Skuba, Mr. Morris and Ms. Joyce Haig, Mr. George Quaghebeur, Mr.
Larry and Ms. Cecile Sisson, Ms. Carol and Mr. Russell Eigner, and Mr. Jason Dmetruk.
Therefore, according to the Approval Holder, they are not directly affected.
[67]

Approval Holder argued
Landfill, raised general concerns or

establish

though they may
directly affected.

even

are

live

a

Approval Holder stated Mr. Joseph Smith, 1Vh'. Darwin Trenholm, and Mr.
Cori and Ms. Tracy Kuzyk live hydrogeologically up-gradient of the Landfill, and therefore they
are not directly affected.
[68]

The

[69]

The

Approval

Holder noted Mr.

George

and Ms. Brenda

provide any evidence as to where they live in relation to the Landfill.
argued the Brodnianskys failed to meet their onus to demonstrate they are
[70]

The

Approval

[71]

separately

The

Approval

argued the generalized concerns set
required to establish directly affected status

Holder

submission do not meet what is

Brodniansky did not
The Approval Holder
directly affected.

members of CCTCS did not indicate the

with the Board.

directly affected
The Approval Holder stated the Appellants who are
CCTCS was acting as their agent or representative. The

Holder noted the CCTCS

from its individual members.

was

out in the CCTCS's

admitted it

not
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Approval

Holder

argued

the evidence does not support CCTCS' argument that it

was

acting

as

agent for the CCTCS and individual members identified in its submission.

[72]

The

Approval Holder acl•owledged

the CCTCS

individual members. However, the CCTCS' Notices of
3.

Director

[73]

The Director

mailing address was
concern regarding the impact
whose

explained

he

accepted

of the Landfill

on

them

act

agent for its

as

should be dismissed.

Statements of Concern from any person
and Thorhild and who expressed some

Newbrook, Abee,

from

Appeal

may

personally.

The Director identified the following Appellants as residing more than 5
kilometres from the proposed Landfill and, therefore, the distance is far enough that there is a
negligible, if any, proximate causal link: Mr. Lorne Skuba, Mr. Jason Dmetruk, Mr. George and
Ms. Brenda Brodniansky, Mr. Darwin Trenhohn, Ms. Carol and Mr. Russell Eigner, Mr. Cori

[74]

Tracy Kuzyk,

and Ms.

Panich, and

Joyce Haig, Mr. George Quaghebeur, Ms. Laurie
Director argued these Appellants are not directly affected.

Mr. Morris and Ms.

Mr. Jamie Hadden. The

society, such as the CCTCS, is not directly affected unless
the majority of its members are personally and individually impacted by the project. The
Director argued the majority of the members of the CCTCS are not directly affected given many
of the members do not have standing because they did not file valid Statements of Concern, live
farther than 5 kilometres away from the Landfill and, therefore, are not directly affected, or they
did not file their Notice of Appeal in time.
[75]

The Director stated

4.

Rebuttal Submission

[76]

The CCTCS

keeping
EPEA.

I0

with the

argued
participatory role

a

the Board should

adopt

a

liberal

approach

by

sections

envisioned for Alberta citizens

standing
2(f) and (g)
to

10

provide:
responsibility of all

Sections

2(f) and (g)

"(f)

the shared
Alberta citizens for ensuring the protection, enhancement
and wise use of the environment through individual actions;
the opportunities made available through this Act for citizens to provide advice on
decisions affecting the environment

(g)

of EPEA

in
of

25
The CCTCS stated the Board has made it clear the submissions may be filed

[77]

organizations

on

[78]

by

behalf of their members.

The CCTCS

stated that

about the effects

concerns

on

the person are enough,
and their ability to earn

including concerns regarding the impacts on water quality, noise, smells,
The CCTCS questioned the Director applying a 5 ldlometre
a living from the environment.
radius for determining a potential adverse effect. It argued this assumes the land and not the
people or use Of the land is the only relevant criteria. The CCTCS noted there is no clear
explanation as to how the distance is measured, if it is the footprint of the Landfill, the
Transportation Lands, or the lands purchased by the Approval Holder.
[79]

In the rebuttal

those members who the
1.

Mr.

Approval

is related to the

comments

regarding

affected.

Ewasiws, who live less than 1 kilometre

Landfill, and he visits there and enjoys outdoor activities.

Eigner

Ms. Carol and Mr. Russell

gulls carrying pathogens

from the

impacted by truck
Landfill to their dugout.
are

traffic and

pollution

from

approximately 6 kilometres from the Landfill. He is an
avid outdoorsman so is frequently outside. He is concerned about Waskatenau Creek
and the impact to water supplies. Any contamination to Waskatenau Creek and
surface and ground water may affect his water sources.

3.

Mr. Jason Dmetruk

4.

Mr. Darwin Trenholm

directly
gulls.
5.

directly

Holder considered not

George Quaghebeur

from the
2.

submission, the CCTCS provided additional

Mr.

lives

affected due to

Joseph

Smith

concerned that:

gulls

approximately 5 kilometres from the Landfill. He is
potential air emissions, noise, odours, and contamination by
lives

lives

approximately

fl'om the Landfill

5 kilometres northeast of the Landfill. He is

might

contaminate his fish farm; wildlife that

the land in and around his farm may be reduced
to and from the Landfill n•ght impact his health and

use

Highways

63 and 28. He wants to

his land because of the Landfill.

move

contaminated; trucks hauling
safety; and traffic and safety on

or

away from the Landfill but is unable to sell

26
6.

Mr. Lorne Skuba

cattle

operation

with fish. He
contamination

lives

approximately

6 kilometres from the Landfill.

He has

a

dugout that is used to water the cattle and is sometimes stocked
is affected by: his dugout could be contaminated by gulls; the possible
of the buried Egremont valley aquifer; and his inability to sell his
and

property.
7.

Joyce Haig
Landfill. They

Mr. Morris and Ms.

kilometres of the
are

reside in the Hamlet of Abee and

also

own

within 3

property southwest of the Landfill, They

safety and pollution; integrity of
leachate; groundwater contamination; and land

concerned about: truck traffic

contamination of

are

the

liner; potential

and surface water

contamination.
8.

Mr. James Hadden and Ms. Lori Panich -work

land and
9.

use

Larry

Mr.

concerns

pond

on

Mr. Jim and Ms.

Sophie

Panich's

the land for recreational purposes.

and Ms. Cecile Sisson
raised

by

were:

potential

kilometres

of the Landfill.

The

surface water contamination of their

of the water for recreational purposes; issues related to the
liner and containment system; hours of operation; potential contamination of their
trout

domestic
10.

[80]

and their

the Sissons

live within 5

well; and the unsuitability of the site for the Landfill.

Tracey Kuzyk Cori Kuzyk was formerly a Thorhild County
councilor and was prohibited from being involved in any dealings with the proposed
Landfill because of a potential pecuniary interest since Mr. Jim and Ms. Sophie
Panich, his in-laws, own property adjacent to the Landfill. The Kuzyks' property is 5
ldlometres from the Landfill, and they are directly affected.

Mr. Cori and Ms.

Mr. David and Ms. Laurie Genert

define those who would be

[81]

difference
subsurface

directly affected,

Mr. Darwin Trenholm

questioned why

five kilometres

because the adverse effects could be far

questioned

was

used to

reaching.

how the Director determined 5 kilometres

was

directly affected. He stated the Board has to determine if living 6
from the Landfill, just 1 ldlometre past the limit set by the Director, would make a
in him being directly affected by birds, odours, noise, dust or small particles, and
aquifer recharge or surface water movement. Mr. Trenholm argued there is a risk to

the number to define who
kilometres

use

was

27

their

farming operation

they might

because:

rent land closer to the

Landfill

or

downwind

or

might cause the spread of club root (a plant
disease) that could cause financial restrictions to farming operations in the area. He raised
concerns with allowing a Landfill into an agricultural setting which produces products for human
consumption.
downstream; and

wastes

brought

into the Landfill

Bo

Legal

[82]

The Board has discussed the issue of

guidance

The Board received

[83]

Basis

In the Court

regarding standing

on

this issue from the

"directly affected" in
Court of Queen's Bench

decisions.

numerous

in

Court.ll

decision, Justice Mcintyre summarized the following principles

before the Board.

"First, the issue of standing is a preliminary issue to be decided before the merits
are decided. See Re: Bildson, [1998] A.E.A.B. No. 33 at para. 4
Second, the appellant must prove, on a balance of probabilities, that he or she is

personally directly

the approval being appealed. The appellant need
not prove that the personal effects are unique or different fi'om those of any other
Albertan or even from those of any other user of the area in question. See Bildson
at paras. 21-24

affected

by

Third, in proving

on a balance of probabilities, that he or she will be harmed or
impaired by the approved project, the appellant must show that the approved
project will harm a natural resource that the appellant uses or will harm the
appellant's use of a natural resource. The greater the proximity between the
location of the appellant's use and the approved project, the more likely the
appellant will be able to make the requisite factual showing. See Bildson at para.

33:

What is 'extremely significant' is that the appellant must show that
the approved project will harm a natural resource (e.g. air, water,
wildlife) which the appellant uses, or that the project will harm the
appellant's use of a natural resource. The greater the proximity
between the location of the appellant's use of the natural resource
at issue and the approved project, the more likely the appellant will
be able to make the requisite factual showing. Obviously, if an
appellant has a legal right or entitlement to lands adjacent to the
project, that legal interest would usually be compelling evidence of
proximity. However, having a legal right that is injured by a

i1

134,

See: Court
2 Admin. L.R.

v.

(4d)

(Directot; Bow Region, Regional Services, Alberta Envi•vmlwnt),
(Alta. Q.B.) ("Court").

Alberta
71

C.E.L.R.

(3d)

=

28

project is not the only way in which an appellant can show
proximity between its use of resources and the project in question.
Fourth, the appellant need not prove, by a preponderance of evidence, that he or
she will in fact be harmed or impaired by the approved project. The appellant
need only prove a potential or reasonable probability for harm. See Mizera at
para. 26. In Bildson at para. 39, the Board stated:
[T]he 'preponderance of evidence' standard applies to the
appellant's burden of proving standing. However, for standing
purposes, an appellant need not prove, by a preponderance of
evidence, that he will in fact be harmed by the project in question.
Rather, the Board has stated that an appellant need only prove a
'potential' or 'reasonable probability' for harm. The Board
believes that the Department's submission to the [A]EUB, together
with Mr. Bildson's own letters to the [A]EUB and to the
Department, make a prima facie showing of a potential harm to the
area's wildlife and water resources, both of which Mr. Bildson
River Coal
uses extensively. Neither the Director nor Smoky
sufficiently rebutted Mr. Bildson's factual proof.
In Re:

Vetsch, [1996] A.E.A.B.D.

No. 10 at para.

20, the Board ruled:

While the burden is on the appellant, and while the standard
accepted by the Board is a balance of probabilities, the Board may
accept that the standard of proof varies depending on whether it is
a preliminary meeting to determine jurisdiction or a full hearing on
the merits once jurisdiction exists. If it is the former, and where
proof of causation is not possible due to lack of information and
proof to a level of scientific certainty must be made, this leads to at
least two inequities: first that appellants may have to prove their
standing twice (at the preliminary meeting stage and again at the
hearing) and second, that in those cases (such as the present) where
an Approval has been issued for the first time without an operating
history, it cannot be open to individual appellants to argue
causation because there can be no injury where a plant has never

operated,

m2

Cotll't V. Alberta (Director; Bow Region, Regional Services, Alberta Em•iromttent) (2003),
C.E.L.R. (3d)
at paragraphs 67 to 71, 2 Admin. L.R. (4d) 71 (Alta. Q.B.). See: BiIdson v. Acting Director of North Eastern.
Slopes Region, Alberta Em•irotmtental Protection, re: Smolg• Rivet" Coal Limited (19 October 1998), Appeal No. 98230-D (A.E.A.B.) ("Bildson"); Mizera et al. v. Director; Northeast Boreal and Parkland Regions, Alberta
Em•ironmental Ptvtection, re: Beaver Regional Waste Management Services Commission. (21 December 1998),
Appeal Nos. 98-231-98-234-D (A.E.A.B.) ("Mizera"); and Vetsch v. Alberta (Director of Chenticals Assessment &
Management Division) (1997), 22 C.E.L.R. (N.S.) 230 (Alta. Env. App. Bd.), (sub nora. Lorraine Vetsch et al. v.
Director of Chemicals Assessment and Management, Alberta Em•ironmental Protection) (28 October 1996), Appeal
Nos. 96-015 to 96-017, 96-019 to 96-067 (A.E.A.B.) ("Vetsch"). (Note: The Alberta Energy Utilities Board
(AEUB) is the predecessor to the Energy Resources Conservation Board.)
12

134

29

Justice

McIntyre

by stating:

concluded

under the Act, an appellant is required to demonstrate, on a
primafacie basis, that he or she is 'directly affected' by the approved project, that
is, that there is a potential or reasonable probability that he or she will be harmed
by the approved project. Of course, at the end of the day, the Board, in its
wisdom, may decide that it does not accept the prima facie case put forward by
,,13
the appellant. By definition, prima facie cases can be rebutted
"To achieve

[84]

standing

When the Board

directly affected
where the project will

assesses

the

looks at how the person uses the area
affect the environment, and how the effect

status of

be

an

appellant,

located, how the project will

the environment will affect the

on

the Board

person's
likely the

use

of the

(their proximity); the more
person is
directly affected. The onus is on the appellant to present a primafacie case to demonstrate to the
Board that there is a reasonable possibility they will be directly affected by the decision of the
Director. The effect must be plausible and relevant to the Board's jurisdiction in order for the
Board to consider it sufficient to grant standing.
area.

The closer these elements

[85]

At this

point

are

connected

appeal

process, the Board does not have all of the evidence
and arguments before it. The determination of directly affected is a preliminary matter. As a

certainty the appellant is directly
affected. Without all of the evidence, that cannot be conclusively determined. An appeal before
the Board is a quasi-judicial process. The appeals process must adhere to the principles of
natural justice and must be fair to all of the participants. The Board considers it appropriate that,
in assessing preliminary matters, the standard should be less onerous than those found in a court.

result, the

[86]
an

standing

in the

test for

cannot be based

whether there is

on

stated, the effect must be reasonable and possible. It is not sufficient to show
appellant is possibly affected, they must also show the possibility is reasonable. An affect
As

speculative, or is not likely
appellant directly affected.

impact

to

basis to find

Both the reasonableness and the

an

the

appellant's

that is too remote,

interests will not form the

possibility

of the

affect must be shown.

•3

134 at

Court

v.

Alberta (Director; Bow Region,
2 Admin. L.R. (4d) 71 (Alta.

paragraph 75,

Regional Services,
Q.B.).

Alberta

Em•iromltenO (2003),

C.E.L.R.

(3d)

30-

The effect on the appellant does not have
[87]
However, the effect the Board is looking for needs to be

large (it
asserting

personal

to be
more

unique
than

in ldnd
an

effect

magnitude.
on the public
the appellant
or

14

at

nature), and the interest which
is
as being affected must be something more than the generalized interest that all
Albertans have in protecting the environment. 15 Under EPEA, the Legislature chose to restrict
the right of appeal to those who are directly affected by the Director's decision. If the
Legislature had intended for any member of the public to be allowed to appeal, it could have
used the phrase "any person" in describing who has the right to appeal. It did not; it chose to
restrict the right of appeal to a more limited class. The Legislature, in using the more restrictive
language, also did not intend for the Board to provide a general right of review for the Director's
decision; it intended it be something narrower.
must be

and individual in

C.

Analysis

[88]

ha the rebuttal

submission, the CCTCS brought forward

new

information.

The

propose of a rebuttal submission is to address arguments provided in the response submissions or
to address arguments raised in response submissions that could not have been anticipated by the
Appellants when preparing their initial submission. Bringing in new information in the rebuttal

give the other participants a chance to respond, thereby contravening
principles of natural justice. However, in this case, the Board notes the new information did
change the Board's analysis of the preliminary questions.
submission does not

the
not

The Approval Holder accepted the following Appellants as being directly
[89]
affected, and the Director did not identify these Appellants as not being directly affected: Ms.
Odessa and Mr. Melvin Telstad, Ms. Hazel Lahti, Ms. Laurie and Mr. David Genert, Ms. Linda
and Mr. John Kirk, Mr. Kevin and Ms. Carmen Ewasiw, Ms. Lori Cramer, Mr. Keith and Mr.
Tony Cramer, Ms. Sophie and Mr. Jim Panich, Ms. Peggy and Mr. Edward Hilts, Ms. Chantel
Cramer, Ms. Betty and Mr. Bernie Kolewaski, and Ms. Stacey I(irk.
See: Bildson v. Actiltg Director of North Eastern Slopes Regiotl, Alberta Em, irotmle•ttal Protections. re:
River Coal Limited (19 October 1998) Appeal No. 98-230-D (A.E.A.B.).
15
See: Kostuch v. Alberta (Director; Air a•ld Water Approvals Division, Em•irotmte•tal Protectio•O (1995),
17 C.E.L.R. (N.S.) 246 at paragraphs 34 and 35 (Alta. Env. App. Bd.), (sub •om. Martha Kostuch v. Director; Air
and Water Approvals Divisiott, Alberta Em, irotmw•tal ProtectiotO (23 August 1995), Appeal No. 94-017
(A.E.A.B.). These passages are cited with approval in Kosttich v. Alberta (Directot; Air a•d Water Approvals
Divisiolt, E•virom•w•ttal Protection) (1997), 21 C.E.L.R. (N.S.) 257 at paragraph 25 (Alta. Q.B.).
14

Smoky

-31

directly affected, the Appellants must be able to demonstrate
the Landfill may impact the environment which they use. At this stage of the appeal process, the
Appellants do not have to prove they will be impacted. What they need to demonstrate is that
there is a reasonable possibility they will be impacted. The degree of impact is not assessed at
this point. It is only after the Board receives all of the information through submissions that the
Board will be able to determine the extent of the impact, if any.
[90]

In order to be found

[91]

The Director used

a

5 kilometre radius

or

those who

had addresses ti'om

of Concern

Newbrook, Abee, and Thorhild as a basis for accepting Statement
tilers. Although this seems reasonable, the Board is not bound by the Director's

decision in

accepting

neighbouring

directly

communities of

or

rejecting

a

Statement of Concern

affected for the purpose of these

[92]

As the Board discussed in

Director with respect to whether

explained

or

not

as

a

basis for

finding

an

appellant

appeals.
Ouimet,
to accept

16

the Board is not bound

a

Statement of Concern.

the role of the Statement of Concern in the

approval

by

the decision of the

Iaa Ouimet the Board

process:

"The Board notes that the Director accepted Ms. Ouimet's Statement of Concern
As will be discussed
on the basis that in his view she was directly affected.
shortly, the Board does not share the Director's view that Ms. Ouimet is directly
affected
the Director's decision does not bind the Board. Ia• making this
determination, the Board is not of the view that the Director's decision to accept
Ms. Ouimet's Statement of Concern, at that stage of the process, was incorrect.
We believe the Director's more inclusive approach to directly affected, .for the
purposes of his decision, is entirely appropriate. In fact, it is to be encouraged and
is in keeping with section 2(d) of the Water Act.
The Board notes that the decision-making function of the Director and the
appellate function of the Board are different and that in keeping with this, it is
appropriate for the Director to apply a more inclusive test with respect to directly
affected than is applied by the Board. The purpose of the directly affected test
with respect to the Statement of Concern process, and the Director's decision, is
to promote good decision-making taking into account a broad range of interests.
The process that the Director is engaged in is non-adversarial information
collection
he is collecting information regarding the views and concerns of a
broad range of parties to assist him in making a decision. This purpose is
properly reflected in the 'Policy on Acceptance of Statements of Concern (1997).'
This policy, established by then Assistant Deputy Minister A1 Schulz, states: '...
Ottimet et al. v. Directot; Regional Support, Northeast Boreal Region,
Em, irom•tent re: OuelIette Packers (2000) Ltd. (28 January 2002), Appeal No. 01-076-D
16

Regional Services,
("Ouimet").

Alberta

32-

considerable judgment will have to be exercised in determining what constitutes a
valid Statement of Concern and where there is any doubt the concern should be
considered a Statement of Concern.'"17
As discussed in Ouimet,

[93]

process should be
as

much

input

more

inclusion, and the

the Board is of the view the Director's

decision-making

inclusive. The Board considers it invaluable to have the Director receive

possible

as

18

at the Statement of Concern level.

concerns

expressed

of

possible, as the issues raised
Concern provides the Director with

of

having

whenever

It is better to

err on

the side of

in the Statements of Concern should be considered

could be valuable in

drafting

the

approval.

A Statement

additional information upon which he can make a better
decision. However, whether or not the Director accepted a Statement of Concern filer as being
directly affected does not bind the Board in determining who is directly affected for the purposes
a

valid

appeal.

Although distance from the proposed project is not the only basis by which the
Board determines directly affected, it is a starting point. The closer an appellant lives to the
proposed project, the stronger the proximity is between the appellant and any potential impact
from the project.
[94]

[95]

Based

on

the information

provided,

the Board notes all of the

Appellants

listed

by

Approval Holder as being directly affected live within 5 kilometres from the Landfill. These
Appellants raised concerns regarding the Landfill potentially impacting a number of factors,
including their groundwater, surface water regime, air quality, noise levels, and odour levels.
These are concerns directly related to the Approvals and are within the Board's jurisdiction. As
they live within 5 kilometres of the Landfill, there is a strong possibility they will be impacted by
the Landfill operations by at least one of the listed factors. The extent of the impact, if any,
cannot be determined at this point of the appeal process. What has to be shown is that there is a
reasonable possibility they will be impacted, which they have done.

the

Ouimet et al. v. Director, Regional Support, Northeast Boreal Region, Regional Services, Alberta
Enviromnent re: Ouellette Packers (2000) Ltd. (28 January 2002), Appeal No. 01-076-D at paragraphs 23 and 24.
See: Graham v. Alberta (Director, Chemicals Assessment and Management, Em•irom•tental Ptvtection) (1997), 22
C.E.L.R. (N.S.) 141 (Alta. Q.B.) and (1997), 23 C.E.L.R. (N.S.) 165 (Alta. C.A.); and Kostuch v. Alberta (Director,
Air and Water Apptvvals Division, Em, iromnental Protection.) (1997), 21 C.E.L.R. (N.S.) 257 (Alta. Q.B.).
•
Ouimet et al. v. Director; Regional Support, Northeast Boreal Region, Regional Services, Alberta
Em, ironment re: Ouellette Packers (2000) Ltd. (28 January 2002), Appeal No. 01-076-D.
17

-33

Therefore, the Board finds the following Appellants directly affected by the
issuance of both Approvals: Ms. Lori Cramer; Ms. Chantel Cramer; Mr'. Tony and Mr. Keith
Cramer; Mr. I(evin and Ms. Carmen Ewasiw; Ms. Peggy and Mr. Edward Hilts; Ms. Linda and
Mr. John Kirk; Ms. Hazel Lahti; Mr. Jim and Ms. Sophie Panich; Ms. Betty Kolewaski; and Mr.

[96]

Marvin and Ms. Odessa Telstad. The Board finds the
the EPEA

[97]
his

Approval only:

Ms. Laurie and Mr. David

following Appellants directly
Genert; and

affected

by

Mr. Bernie Kolewaski.

George Quaghebeur lives approximately 12 kilometres
submission, he argued general issues and used the argument that he
Mr.

from the Landfill. In
was

directly

affected

ratepayer within the county. This is not sufficient to demonstrate he is directly
affected. Based on the ratepayer argument, all county residents would be included, even though

because he is

they

a

do not live

near

or

environment would not be

would not be

impacted by

impacted. Therefore,

operations. Their use of the
dismisses Mr. Quaghebeur's appeals

the Landfill

the Board

Approvals.

of both

[98]

Mr.

George

they are
approximately 12

submissions to show how

they

appears

live

Brodniansky did not provide any information in their
directly affected by the Landfill. In reviewing county maps, it

and Ms. Brenda

ldlometres fi'om the Landfill.

Their submissions state their

retirement, health, and income could be impacted. Since the Brodnianskys live 12 kilometres
from the Landfill, the Board considers this too far from the Landfill to be directly affected.
insufficient information to

There

was

given

the distance

Board dismisses

explain

how their health will be

they live from the site. Since
the Brodnianskys' appeals of

there

was

no

impacted by

evidence to indicate

the Water Act

Approval

for not

the Landfill

otherwise, the

being directly

affected.

argued they are directly affected
because they help on the family farm owned by Mr. Jim and Ms. Sophie Panich. However, there
was no indication as to the amount of time Mr. Hadden and Ms. Panich spend at the farm or how
they will be directly affected. Mr. Jamie Hadden and Ms. Laurie Panich did not provide
sufficient information to demonstrate they will be directly affected. They live 71 kilometres
fi'om Mr. Jim and Ms. Sophie Panich's property. They are not within closeproximity of the
Landfill except when spending time at the family farm. They did not demonstrate there is a
reasonable possibility they will be directly affected. Therefore, the Board dismisses the appeals
[99]

Mr. Jamie Hadden and Ms. Laurie Panich
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of Mr. Hadden and Ms. Laurie Panich for not

dismissed the
not file
are

not

appeals

of Ms.

Christy

being directly

affected.

Panich and Mr. Brennon Poole

appeals would
grounds as discussed

on

Although

the Board

the basis that

they

did

they

valid Statements of Concern, their

have been dismissed

directly

for Mr. Jamie Hadden and Ms. Laurie

affected

on

the

same

on

the basis

Panich.

[100]

Mr. Darwin Trenholm and Ms.

kilometres northeast of the Landfill.

Based

groundwater flow from the Landfill is to
Kuzyks are upstream from the Landfill and
surface water regime will be impacted by
Trenholm's and Mr. Kuzyk's appeals of the

Tracy

Kuzyk live approximately 5
information provided, it appears the

and Mr. Cori
the

on

the southwest.

Therefore,

Mr. Trenholm and the

very low possibility their groundwater or
the Landfill. Therefore, the Board dismisses Mr.
there is

a

Water Act

Approval.

Kuzyks also appealed the EPEA Approval and raised
issues such as odours, noise, air pollution, and nuisance animals.. Since they live only 5
ldlometres from the Landfill, there is a possibility, depending on the wind; they could be
impacted by noise, odours, and dust from the Landfill. Therefore, the Board accepts Mr. Darwin
Trenholm and the Kuzyks are directly affected by the issuance of the EPEA Approval.
[101]

Mr. Trenholm and the

[102]

Mr. Joe Smith also lives 5 kilometres northeast of the Landfill.

filed

a

Appeal

Notice of

for the Water Act

Approval.

Mr. Smith

only

Since he is located upstream from the

Landfill, he will not be affected by the operations of the Landfill under the Water Act Approval
provisions. Therefore, the Board dismisses Mr. Smith's appeal.

Joyce Haig live 5.6 kilometres from the Landfill. They
argued they are directly affected by the potential effects On noise levels, air quality, odour levels,
traffic, nuisance animals, garbage, and property values. Considering the Haigs live in close
proximity to the Landfill, the Board considers it reasonably possible that they will be impacted
by the Landfill operations. Although some of their issues may be outside the Board's
jurisdiction, many of the issues raised by the Appellants are related to the Approvals and are
within the Board's jurisdiction. Therefore, the Board finds the Haigs directly affected.
[103]

Mr. Morris and Ms.

[104]

Mr.

They

stated

they

Larry

would be

and Ms. Cecile Sisson live within 6.5 ldlometres from the Landfill.

directly

affected

as a

result of

impacts

to their

groundwater,

increased
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traffic, air emissions, odours, noise, nuisance animals, contamination

impacts

on

the natural habitat in the

the extent of

impact

area.

The Board considers it

a

reasonable

appeal

process, it is unclear
and the environment in the

At this stage of the

have, if

the Landfill will

any,

possibility

Landfill. Therefore, the Board finds the Sissons

on

of water sources, and the

people

that the Sissons could be

directly

are

as

to

area.

impacted by

the

affected for the purpose of these

appeals.
[105]
Mr. Clinton and Ms. Stacey Kirk filed a Notice of Appeal of the Water
Approval only. They live 4 kilometres from the Landfill. Given their close proximity to
Landfill and their concerns regarding ground and surface water, the Board accepts they
directly affected and will hear their appeal of the Water Act Approval.

Act
the
are

Eigner live approximately 32 kilometres from the
Landfill. They stated they will be impacted by the Landfill due to traffic and safety concerns,
water contamination, and the spread of pathogens by nuisance animals. However, given they
live 32 kilometres from the Landfill, the Board does not believe there is a reasonable possibility
the Landfill will have a direct impact on the Eigners. Therefore, the Board dismisses the
Eigners' appeals of the EPEA Approval.
[106]

Ms. Carol and Mr. Russell

[107]

The

Approval

Holder and Director

affected because he lives too far from the Landfill.

lives,

or

at least

owns

property, 6.5 ldlometres

argued Mr. Jason Dmetruk is not directly
In reviewing the county map, it appears he

from the Landfill.

For the purpose of the EPEA

Approval, the Board considers Mr. Dmetruk is close enough to the Landfill that he could be
impacted by noise or other issues resulting from the operations of the Landfill. In addition
Waskatenau Creek runs through his property, and if the Landfill operations impacts the creek,
then Mr. Dmetruk would be impacted. At this stage of the appeal process, it is not clear how far
reaching an effect there will be from the Landfill, if any. Therefore, the Board accepts Mr.
Dmetruk is directly as it relates to the EPEA Approval.
[108]
he is

Mr. Lorne Skuba lives

directly

gases, methane

natural

approximately

affected because of the increased traffic

buildup

on

He stated

roadways,

increased

greenhouse

surface water

impacts,

harm to the

local

pollution, ground and
values. Although some

and release, air

habitat, and decreased land

5 ldlometres from the Landfill.

of his

concerns

are

not within the

36-

jurisdiction,

Board's
There is

a

he raised

concerns

possibility he
Skuba is directly

reasonable

Board accepts Mr.

that

will be

are

related to the issuance of the EPEA

impacted by

operations. Therefore,
appeal of the EPEA Approval.

the Landfill

affected and will hear his

Approval.
the

acknowledged in its submission that it was not directly affected.
Even though the CCTCS might hav.e had grounds on which to argue it was directly affected,
these arguments were not presented. Although the individual members may be directly affected,
no evidence was presented to indicate how the CCTCS, as a separate entity, is directly affected.
Therefore, the Board dismisses the appeals of the CCTCS. However, those who are found to be
directly affected can have the CCTCS represent them in the appeal process. The CCTCS can
also apply for intervenor standing at the hearing when the Notice of Hearing is published.
[109]

The CCTCS

[110]

Therefore, the Board finds the following Appellants directly affected and their

appeals

will be heard

by

(EPEA and Water Act Approvals);
Chantel Cramer (EPEA and Water Act Approvals);
Tony and Mr. Keith Cramer (EPEA and Water Act Approvals);
Jason Dmetruk (EPEA Approval);
Kevin and Ms, Carmen Ewasiw (EPEA and Water Act Approvals);
Laurie and Mr. David Genert (EPEA Approval);
Morris Haig (EPEA and Wawr Act Approvals);
Joyce Haig (EPEA and Water Act Approvals);
Peggy and Mr. Edward Hilts (EPEA and Water Act Approvals);
Clinton and Ms. Stacey Kirl• (Water Act Approval);
Linda I•irk (EPEA and Water Act Approvals);
John Kirk (EPEA and Water Act Approvals);
Betty Kolewasld (EPEA and Water Act Approvals);
Bernie Kolewaski (EPEA Approval);
Cori Kuzyk (EPEA Approval);
Tracy Kuzyk (EPEA Approval);
Hazel Lahti (EPEA and Water Act Approvals);
Jim Panich (EPEA and Water Act Approvals);
Sophie Panich (EPEA and Water Act Approvals);

Ms. Lori Cramer
Ms.
Mr.
Mr.

Mr.
Ms.

Mr.
Ms.

Ms.
Mr.

Ms.
Mr.
Ms.
Mr.

Mr.
Ms.

Ms.
Mr.
Ms.

the Board:
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Larry

(EPEA and Water Act Approvals);
Ms. Cecile Sisson (EPEA and Water Ac t Approvals);
Mr. Lorne Skuba (EPEA and Water Act Approvals);
Mr. Melvin Telstad (EPEA and Water Act Approvals);
Ms. Odessa Telstad (EPEA and Water Act Approvals); and
Mr. Darwin Trenholm (EPEA Approval).
Mr.

Sisson

following appeals on the basis of the Appellants are not
directly affected: Mr. George Quaghebeur, Mr. Jamie Hadden, Ms. Laurie Panich, Ms. Carol and
Mr. Russell Eigner, CCTCS, Mr. Joe Smith, Mr. George and Ms. Brenda Brodniansky, Mr.
Darwin Trenholm (Water Act Approval), and Mr. Cori and Ms. Tracy Kuzyk (Water Act
Approval).
[112]
The Director argued an appellant cannot be directly affected if they did not file a
valid Statement of Concern or did not file a Notice of Appeal in time. Although they did not
comply with the legislated requirements to have a valid appeal before the Board, an appellant
could still be directly affected. If a group files an appeal, an appellant's membership in the
group will not affect the group's ability to argue the majority of its members are directly
affected. The individual can leave it to the group to bring forward their issues, even though the
appellant does not have a valid appeal on their own right. The appellant can also apply for
intervenor standing at the hearing.
[111]

The Board dismisses the

VI.

ISSUES

A.

Submissions

1.

Appellants
The Appellants

[113]
not

properly

stated there

are no

issues raised in the Notices of

Appeal

that

a•'e

before the Board.

possible general grouping of the issues are: (1)
environmental issues such as adverse impacts to groundwater, surface water, and terrestrial
resources; (2) nuisance issues including noise, odours, pests, fire and emergency response,
aesthetics, changes in air quality, and landfill operations; and (3) need for the landfill and
compliance issues.
[114]

115]

The CCTCS

submitted three

The CCTCS stated the issues under the

Approvals

are

inextricably

linked.
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[116]

Mr.

George

Darwin

Trenhohn,

Ms.

Frances

Duperron,

Ms.

Brodniansky, Mr. Larry and Ms. Cecile Sisson, Mr.
Lori Cramer, Mr. Tony and Mr. Keith Cramer, Ms. Chantel Cramer, Ms.
Carol and Mr. Russell Eigner, Ms. Tracy and Mr. Cori Kuzyk, Mr. Lorne
and Ms. Brenda

Skuba, Ms. Linda and Mr. John Kirk, and Ms. Carmen and Mr. Kevin Ewasiw believed all the
issues should be addressed.

[117]

Mr. David and Ms. Laurie Genert stated all of the issues should be considered

they

changes in scope and
details of the project since residents were initially informed about the project; the need for the
project; funding for the project; water flow; amount of water required for the project; landfill
gas; and safety issues.
separately.

The issues

[118]

were:

accuracy of data

Mr. Jason Dmetruk stated the issues
All the issues should be

answers.

the

raised

are

analysis;

too

the

important

to be

given generic

considered, including whether the site is a suitable location for

project.

[119]

Mr. Morris and Ms.

be considered.

pollution,

They

can

Joyce Haig

stated all the issues raised

be consolidated into issues

health concerns, nuisance

issues, odour, and

regarding ground
extra traffic

on

by

the CCTCS should

and surface water, air

the roads.

categories because the
issues must be looked at on their own merit since the impacts will irreparably damage their
wetlands and creek. They expressed concern about health impacts to them and other people
living in the area. The Hilts stated the Approval Holder cannot control airborne pa•'ticles because
it will be using an open lagoon leachate system. Other issues raised by the Hilts included:
wetland and water issues; health issues; quality of life; noise; airborne contaminants; birds and
bird droppings; and debris.
[120]

The Hilts stated their issues cannot be consolidated into

2.

[121]

Appeal

are

Approval Holder
The Approval Holder submitted
outside the Board's jurisdiction:
whether

public

property values;
land use;

consultation

was

the

following

sufficient;

issues raised in the Notices of
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environmental
5.

impact

assessments;

historical resources;
traffic/road safety;

6.

Approval Holder's compliance history
Approvals;

7.

need/alternatives of the

potential non-compliance

or

Landfill;

9.

impact

10.

emotional concerns, stress;

11.

government bias, corruption, and conspiracy; and

12.

issues outside

industry profit.
The Approval Holder argued
the Board' s jurisdiction should

[123]

The

[122]

following

basic

on

tourism;

Approval
categories:

Holder

suggested

wildlife;

5.

landfill

6.

solely

with

the issues raised be consolidated into the

4.

gas/emissions;
operations including

that deal

be dismissed.

3.

2.

Appeal

any of the Notices of

engineering
including underlying geologic
engineering;
including surface and ground water;
water
wetlands and vegetation;

1.

with

health and

quality

of

conditions

and

containment

life; waste; monitoring; closure and

post closure;
7.

[124]

Nuisance issues
including odour minimization and
control and minimization; nuisance animal management;
The

Approval

Holder

suggested

the issue that should be

investigation; litter; dust
weeds; and noise.
heard at the hearing is:

"Do the terms and conditions of the EPEA Approval and Water Act Approval
adequately address the impacts of the Landfill Project and the Transportation
Project on the environment, having regard to engineering, water, wetlands and
vegetation, wildlife, landfill gas, operations and nuisance issues? m9

19

Approval

Holder's

submission, received February 28,2012,

at

paragraph

83.
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Director

[125]

The Director stated issues

legal

factors the Director had to consider

Notices of

properly before the Board must relate to legal and
in making the decision and the issues are raised in

argued

The Director

the

safety

following

1.

traffic and road

2.
3.

land and property valuation;
impacts to business interests;

4.

tourism

5.

increased

6.

request for

offsite of the

are

not

properly

before the Board:

Landfill;

impacts;
traffic;
an

environmental

9.

community polarization;
social impacts; and

10.

aesthetics.

8.

[127]

impact

The Director stated the issues
relate to the
are

use

properly

before the Board under the Water Act

and allocation and management of water. Contamination and

properly before the Board since the
making a decision under the Water Act.

not issues

these issues when

[128]

matters

assessment;
First Nation and M6tis consultation and First nation artifacts;

7.

of water

valid

Appeal.

126]

Approval

non-

The Director

suggested

reviewed when the Board determines

4.

Rebuttal Submission

[129]

The CCTCS

Approvals, including

Director is not

question of the proper issues
which Appellants have standing.
the

for the

hearing

to consider

should be

stated the issue is whether the Director's decision to issue the

the terms and

conditions,

are

reasonable.

It submitted the

proper issues before the Board:

potential

required

quality

contamination of surface and

vegetation;

2.

wetlands and

3.

wildlife;

4.

human health and

5.

landfill gas and air

quality

of life;

emissions;

ground water;

following

are
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fires, explosions; and toxic waste;
management;

hazards such

as

7.

waste

8.

environmental

9.
10.

reclamation;
nuisance issues, including odours, litter, dust control, nuisance animals,
weeds, noise, and traffic road safety;

11.

Approval

to

perform

12.

need and alternatives for the

Landfill;

13.

economic

14.

special wastes;
integrity of the liner; and
requirement of an environmental impact

15.
16.

[130]

monitoring;

Holder's

ability

impacts;

assessment.

Mr. David and Ms. Laurie Genert stated the

issues for the
1.

hearing:
allowing

Approvals;

the conditions in the

the

Approval

Holder to accept

following

special

should be considered

as

waste and how it would be

handled;
2.

effects

3.

adequacy

[131]
or

on

Waskatenau Creek, its headwaters, and tributaries;

aquifer mapping;
effectiveness of land purchased

as a

alternatives to a landfill; and
all other concerns raised by the

Appellants.

of

The Generts

argued

the

Landfill is not in the best interests of the

County

Alberta.

B.

Analysis

[132]

Under section 95 of

hearing,

a°

EPEA, the Board has the authority

to set the issues for

The Board has reviewed and discussed the submissions of the

determine the issues for the

20

proposed

buffer zone;

hearing

in this

Participants

case.

Section 95 of EPEA states:
Prior to conducting a hearing of an appeal, the Board may, in accordance with the
"(2)
regulations, determine which maters included in notices of appeal properly before it will
be included in the hearing of the appeal
(4)
"Where the Board determines that a matter will not be included in the hearing of an

a

to

42

[133]
concern

In order for

within the

must be

have been included in their

[134]

expressed by an appellant to be an issue at a hearing,
Board's jurisdiction, be specific to the approvals being appealed,
Notice of Appeal.
a concern

appropriate

The Board notes the Director considered it

leave the

and

question of
participants,

hearing had been identified. The Board asked all
including the Director, to offer input regarding those issues which the Board might consider at a
hearing, if one is held. This request is made during the preliminary stages in order to expedite
the overall hearing process. In determining what might be appropriate issues for a hearing, the
Director could and should have looked at the Notices of Appeal of those he considered as having
valid appeals.
issues until the

[135]

appellants

to

the

In

for the

assessing

whether

to

whether the Board has the

of

Appeal,

the

Appellants

an

issue is

jurisdiction

properly

before the Board, consideration is

to consider the matter.

raised issues that

In the submissions and Notices

not proper issues before the

are

given

Board.

Appellants are not within the Board's
jurisdiction. The concerns are not related to the Approvals, are the jurisdiction of other
authorities such as the local municipality or approving authority, or are not appealable. The
concerns raised that cannot be considered by the Board include the following:
[136]

Some of the

1.

concerns

Land values and

jurisdiction

ability

by

raised

the

to sell land

These issues

safety and traffic issues
Transportation and the County.
Road

3.

Community effects The Board notes the divisive
community. However, the matter is not within the
not relate to the Director's

Approvals specify

These issues

are

the

jurisdiction

decision to issue the

of Alberta

effects of the Landfill

on

the

jurisdiction. It does
Approvals. Although the

Board's

how the construction of the Landfill is to be build, the decision

to construct the Landfill at this

no

not

to consider.

2.

appeal,

within the Board's

are

representations

location

may be made

on

was

a

municipal

that 1hatter at the

decision.

hearing."
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impact assessment ("EIA")
discretionary ability to refer the

Director has the

acknowledges

The Board

No environmental

matter for

EIA.

an

21

the

However, it

is clear from section 91 of EPEA that the Director's decision of whether it should
be forwarded for

given

Board

the

EIA is not

an

jurisdiction

Therefore, the Board

application

refer the

Director's decision

judicial
Land
was

appealable.

to consider

section 91
decision regarding

Nowhere under

the Director's

is the
EIAs.

cannot consider the issue of the Director's decision not to
to the EIA Director.

regarding

Appellants

ff the

the EIA, their

recourse

had

concerns

with the

would have been to file

a

review with the Court.

use

made

by

the

County

and cannot be considered
Consultation

particular
made by the

The decision to build the Landfill at that

decisions

of Thorhild.

by

It

was

not

a

decision

location
Director

the Board.

The matter of consultation is not listed in section 91 of EPEA

as an

appealable issue. Although the Director will review an application to determine if
adjacent landowners were included in the process, there is no legislated
requirement for consultation by project proponents unless an EIA is required.
However, from a project proponent's perspective, it is prudent to receive feedback
from adjacent persons to ensure their concerns have been met or mitigated.
(meaning waste coming
from the Landfill itself) are included in the EPEA Approval and is, therefore,
within the Board's jurisdiction, waste falling from hauling trucks is not within the
Board's jurisdiction. This is an issue to be dealt with by the County of Thorhild.
Waste

falling

Although fugitive

fi'om trucks

Alternatives to landfills

landfills, but it is

not

an

The Board

21

are

aclcnowledges

there

issue that is within the Board's

When the Director receives
there

wastes

an

application

for

a

project,

are

alternatives to

jurisdiction

to

using

consider.

he cannot look at whether

alternatives available to waste landfills. The Director looks at whether

See: Section 4 l of EPEA:
"Where any Director is of the opinion that the potential environmental impacts of a proposed
activity warrant further consideration under the environmental assessment process, that Director
may refer the proponent or the proposed activity to the Director who is designated for the purposes
of sections 43 to 56 so that the proposed activity may be dealt with under section 44."

44

proposed, meets environmental standards. When an appeal is filed,
the Board provides a report and recommendations to the Minister of Environment
and Sustainable Resource Development recommending the Approvals be
the

project,

as

confirmed, reversed,

varied. As part of the process and based on the evidence
the Board could recommend the project not proceed at this location due

provided,
to site specific

conditions. However, the Board cannot make recommendations

whether alternative
9.

or

projects

should be

on

pursued.

Compliance history and economics The Approval Holder's compliance is not an
appropriate issue for the Board to hear. Any compliance issues would have been
for approvals issued for other facilities and are not related to the Approvals
currently under appeal. If there are non-compliance issues, there are provisions
under the Water Act and EPEA that allow Alberta Environment and Sustainable

Development

Resource

to take

steps

to

ensure

compliance.

jurisdiction, the Board also
it could provide should the issue be successfully argued.
looks at whether
With regard to the issue of the adverse impact of the Landfill on local land values raised by some
of the Appellants, it is important to note that the Board cannot provide any remedy. The Board
can only confirm, reverse, or vary the Approvals based on environmental concerns.
determining what
there is some remedy

[137]

When

[138]

The issues raised that

are

issues

are

properly

within the Board's

before the Board

are:

1.

impacts

2.

management of surface water;
management of groundwater;
nuisance, including odours, dust, weeds, noise, control of nuisance

3.

4.
5.
6.
7.

on

human health;

animals, and fugitive wastes;
air emissions, including landfill gas emissions;
impacts on land, including vegetation, wetlands, wildlife, and reclamation
of the Landfill site;
Landfill operations, including site suitability, construction, liner

suitability,

and types of wastes

accepted (including special wastes);

and

45
and conditions of the Approvals are appropriate,
including adequacy of the emergency response plan, types of waste
accepted, and monitoring of ground and surface water and air emissions.
The Appellants stated they are experiencing stress and anxiety due.

whether the terms

8.

[139]

construction of the Landfill. While the Board understands the Landfill is
many of the
concerns

Appellants

the Board

can

and that
deal with

in this process is

The Board

can

the

emotional issue for

challenging,

hear evidence

these
on

are

not

whether the

conditions, such as asthma, or has the potential of
increasing the risk of health conditions. These types of health issues can relate back to whether
the terms and conditions of the Approvals are stringent enough to prevent health impacts on
those living in the area. However, stress caused by the existence of or the anticipation of the

Landfill will exasperate

existing

participation
at the hearing.

an

to

Landfill is not

a

[140]

The Hilts raised

the

proper issue before the Board.

Landfill, including special

containing wastes,
These wastes

health

are

concerns

regarding
such

wastes

as

the types of waste that

asbestos, contaminated

accepted into
sulphur and sulphur
can

be

non-hazardous oilfield wastes, treated biochemical wastes, and animal parts.
included in the terms and conditions of the EPEA

Therefore,

Conditions 4.3.6 to 4.3.10.

concerns

with

special

wastes

Approval, specifically at
can be addressed by the

Board.

regarding the potential impacts of the
Landfill on ground and surface water, both in quality and quantity. They are concerned the
Landfill will contaminate their water sources or impact the amount of surface water that
currently flows through their properties. These issues are directly related to surface water
management and leachate management; both conditions are within the EPEA Approval. These
issues are directly related to the Approvals and the operation of the Landfill as allowed under the
Approvals. Therefore, the Board accepts the potential impacts, if any, on the surface and ground
water regimes in the area as valid issues.
[141]

Most of the

[142]

The

explosions

caused

Therefore, the issue

Appellants

Appellants
by landfill

raised
gases.

of landfill gases is

raised

concerns

regarding the potential hazards, such as fires or
EPEA Approval sets out limits for explosive gas.

concerns

The
a

valid issue before the Board. Fires at the Landfill would
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be addressed

therefore,

a

by

Emergency Response
relevant issue for the hearing.
the

required

Plan that is

Approval

and

is,

Approval Holder is required to conduct
monitoring of various aspects of the Landfill, including groundwater, landfill gas, leachate, and
surface water systems. Therefore, any concerns the Appellants have regarding monitoring are
within the Board's jurisdiction to consider.
[143]

Under

[144]

Conditions

the

Approval,

under the EPEA

EPEA

the

Approval require the Approval Holder to take
to control dust, litter, fugitive wastes outside the Landfill boundary, and
nuisance management plan. Therefore, the issues raised by the Appellants

appropriate measures
implement a wildlife
regarding nuisances such
[145]

The

construct wetland

in the

as

dust, litter, and nuisance animals

Water Act

Approval

regarding the loss of wetlands
issues are properly before the Board
Board's jurisdiction to consider.
Although

give
l(mmm)(ii)

does

Director's

there

are no

water

potential impact

they

relate to the Water

specific

jurisdiction

ability to consider
specifically includes "sound"
to

consider the issue.

The

remove

wetlands,

Appellants

neighbouring wetlands. These
Act Approval and are within the

on

Approvals regarding noise, EPEA
when issuing an approval.
Section

noise
as a

Noise,

as

and, therefore, it is within the
defined by EPEA, is an impact on the

substance

environment that may be caused by the operation of the Landfill and should be considered
Director. As a result, noise is an issue that is properly before the Board.

[147]

Therefore the issues that will be heard at the
1.

Approval adequately protect
2.
3.
4.

hearing

Do the terms and conditions of the EPEA

Environment includes

the

are:

Approval

environment

and

and Water Act
human health?

land, wetlands, habitat, and wildlife.

Approval and Water Act Approval adequately address the.
potential impacts of the Landfill on the groundwater and local wells?
Did the Director adequately consider the potential impacts of the Landfill
on surface run-on and run-off and the surrounding watersheds?
Did the Director adequately consider the construction and operation of the
Landfill? Operations include the types of waste accepted by the Landfill
Do the EPEA

raised

conditions in the

the Director the
of EPEA

Holder to

and run-off.

run-on

and the
as

proper issues before the Board.

are

Approval

allows the

habitat, and manage surface

issues

[146]

EPEA

by

the
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(including special waste) and the proposed control
animals, and fugitive wastes.
Are the monitoring programs adequate to protect

dust, noise, odours,

of

nuisance

the environment and

human health?
Is the

Emergency Response

Plan

adequate?

post closure and reclamation conditions adequate?
Pursuant to section 95(4) of EPEA, the Board will not hear arguments

Are the

[148]
other issues,

aa

CONCLUSION
The Board accepts the

following

as

Appellants

in these

appeals:

(EPEA and Water Act Approvals);
Chantel Cramer (EPEA and Water Act Approvals);
Tony and Mr. Keith Cramer (EPEA and Water Act Approvals);
Jason Dmetruk (EPEA Approval);
Kevin and Ms. Carmen Ewasiw (EPEA and Water Act Approvals);
Laurie and 1Vh'. David Genert (EPEA Approval);
Morris Haig (EPEA and Water Act Approvals);
Joyce Haig (EPEA and Water Act Approvals);
Peggy and Mr. Edward Hilts (EPEA and Water Act Approvals);
Clinton and Ms. Stacey Kirk (Water Act Approval);
Linda Kirk (EPEA and Water Act Approvals);
John Kirk (EPEA and Water Act Approvals);
Betty Kolewaski (EPEA and Wetter Act Approvals);
Bernie Kolewasld (EPEA Approval);
Cori Kuzyk (EPEA Approval);
Tracy Kuzyk (EPEA Approval);
Hazel Lahti (EPEA and Water Act Approvals);
Jim Panich (EPEA and Water Act Approvals);
Sophie Panich (EPEA and Water Act Approvals);

Ms. Lori Cramer
Ms.
Mr.

Mr.
Mr.
Ms.
Mr.
Ms.
Ms.
Mr.
Ms.

Mr.
Ms.

Mr.
Mr.

Ms.
Ms.

Mr.
Ms.
22

Section 95(4) of EPEA states:
"Where the Board determines that a matter will not be included in the
representations may be made on that matter at the hearing."

hearing

of

an

appeal,

no

on

any
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Mr.
Ms.
Mr.
Mr.

Ms.
Mr.

[150]
Mr.
Ms.

(EPEA and Water Act Approvals);
Cecile Sisson (EPEA and Water Act Approvals);
Lorne Skuba (EPEA and Water Act Approvals);
Melvin Telstad (EPEA and Water Act Approvals);
Odessa Telstad (EPEA and Water Act Approvals);
Darwin Trenholm (EPEA Approval).
The Board dismisses the following appeals:
Lm'ry

Sisson

George Brodniansky (Water
Brenda Brodniansky (Water

Concerned Citizens of Thorhild

and

Approval) (not directly affected);
Act Approval) (not directly affected);
County Society (EPEA and Water Act Approvals) (not

Act

directly affected);
Ms. Frances Duperron (Water Act Approval) (no valid Statement of Concern);
Mr. Daniel Duperron (Water Act Approval) (no valid Statement of Concern);
Ms. Carol Eigner (EPEA and Water Act Approvals) (not directly affected) (no valid
Statement of Concern);
Mr. Russell Eigner (EPEA and Water Act Approvals) (not directly affected) (no valid
Statement of Concern);
Ms. Carol Flach (EPEA Approval) (no valid Statement of Concern);
Ms. Laurie and Mr. David Genert (Water Act Approval) (no valid Notice of Appeal);
Mr. Jamie Hadden (EPEA and Water Act Approvals) (not directly affected);
Mr. Cori Kuzyk (Water Act Approval) (not directly affected);
Ms. Tracy Kuzyk (Water Act Approval) (no valid Statement of Concern and not directly
affected);
Ms. Jolanda Panich (EPEA Approval) (no valid Statement of Concern);
Mr. Tony Panich (EPEA Approval) (no valid Statement of Concern);
Ms. Cln'isty Panich (EPEA and Water Act Approvals) (no valid Statement of Concern);
Ms. Laurie Panich (EPEA and Water Act Approvals) (not directly affected);
Mr. Brennon Poole (EPEA and Water Act Approvals) (no valid Statement of Concern);
Mr. George Quaghebeur (EPEA and Water Act Approvals) (not directly affected);
Mr. Joe Smith (WaterAct Approval) (not directly affected);
Mr. Dalton Trenholm (EPEA Approval) (no valid Statement of Concern); and
Mr. Darwin Trenholm (Water Act Approval) (not directly affected).
The issues for the hearing are:
[151]
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Do the terms and conditions of the EPEA

1.

adequately protect

Approval

and Water Act

the environment and human health?

Approval

Environment includes

land, wetlands, habitat, and wildlife.
Do the EPEA

2.

impacts

Approval

of the Landfill

Did the Director

3.

surface

run-on

Approval adequately
groundwater and local wells?

and Water Act
on

the

adequately

potential impacts
surrounding watersheds?

consider the

and run-off and the

address the

potential

of the Landfill

on

adequately consider the construction and operation of the
Landfill?
Operations include the types of waste accepted by the Landfill,
including special waste, and the proposed control of dust, noise, odours, nuisance
animals, and fugitive wastes.

4.

Did the Director

5.

Are the

monitoring

programs

adequate

to

protect the environment and human

health?

Emergency Response

adequate?

6.

Is the

7.

Are the post closure and reclamation conditions

152]

Plan

hearing has been scheduled
hearing will be provided.
The

regarding

the

Dated

August 9, 2012,

on

original signed
Eric McAvity,
Panel Chair

Q.C.

original signed
Alan Kennedy
Board Member

original signed
David Evans
Board Member

at

Edmonton, Alberta.

adequate?

for November 13 to

16, 2012, and further details
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Appendix A
Complete List of Appellants
EPEA

Confederacy

Treaty Six
(11-024)
George Quaghebeur (11-049)
Cecile Sisson (11-053)
Odessa Telstad (11-068)
Melvin Telstad (11-069)
Jolanda Panich (11-070)
Hazel Lahti (11-071)
Laurie and David Genert (11-076)
Lorne Skuba ( 11-100)
Tony Panich (11-101)
Christy Panich (11-102)
Brennon Poole (11-103)
Linda Kirk (11-104)
John Kirk (11-105)
Dalton Trenholm (11-106)
Kevin and Carmen Ewasiw (11-107)
Lori Cramer (11-108)
of
First Nations

Water Act
Lori Cramer (11-025)
Chantel Cramer (11-026)
Tony and Mr. Keith Cramer
Christy Panich (11-028)
Brennon Poole (11-029)
Lorne Skuba (11-030)
Joe Smith (11-031)
Morris Haig (11-032)

Approval No. 236328-00-00

Tony

and Keith Cramer (11-109)
Jamie Hadden (11-110)
Laurie Panich (11-111)
Morris and Joyce Haig ( 11-112)
Sophie Panich (11-147)
Cori Kuzyk (11-148)
Jim Panich (11-149)
Larry Sisson (11-150)
Peggy and Ted Hilts (11-156)

Tracy Kuzyk (11-157)
Jason Dmetruk (11-158)
Chantel Cramer (11-159)
County
Society (11-160)
Betty and Bernie Kolewaski (11-161)
Carol Eigner (11-163)
Russell Eigner (11-164)
Carol Flach (11-165)
Darwin Trenholm (11-173)
Concerned Citizens of Thorhild

Approval No. t)0266612o00-00

Peggy

(11-027)

Joyce Haig (11-033)
Jim Panich (11-034)
Sophie Panich (11-035)
George Brodniansky (11-036)
Brenda Brodniansky (11-037)
Clinton and Stacey Kirk (11-038)
Linda Kirk (11-039)
John Kirk (11-040)
Jamie Hadden (11-041)
Laurie Panich (11-042)

Hilts and Edward Hilts (11-043)
Lahti
(11-044)
Hazel
Melvin Telstad (11-045)
Odessa Telstad (11-046)
Kevin and Carmen Ewasiw (11-047)

George Quaghebeur (11-048)
Darwin Trenholm (11-050)
Larry Gordon Sisson (11-051)
Cecile Sisson (11-052)
Frances Duperron (11-054)
Daniel Duperron (11-055)
Betty Kolewaski (11-056)
Cori Kuzyk (11-057)
Tracy Kuzyk (11-058)
Concerned Citizens of Thorhild

County

Society (11-059)
Carol Eigner (11-062)
Russell Eigner (11-063)
Laurie and David Genert

(11-075)

