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EXECUTIVE SUMMARY

Alberta Environment and Sustainable Resource Development (AESRD) issued a Water

Management Order to Regional Water Services Ltd. and Mr. Jeff Colvin under the Water Act.

The Order requires Regional Water Services Ltd. and Mr. Colvin to lower water levels in

Cochrane Lake, mitigate the impacts the high water level poses to adjacent properties, and

submit and implement a long term management plan for Cochrane Lake. Regional Water

Services Ltd. and Mr. Colvin appealed the Order.

In response to the Notice of Hearing, the Board received and accepted intervenor requests from

Rocky View County and Mr. Philip Lemke on behalf of the Board of Directors of Monterra on

Cochrane Lakes Condominium Corporations.

The Board determined the issues for the hearing will be:

1. Was the Water Management Order properly issued?

2. Are the Appellants responsible for actively maintaining water levels in Cochrane
Lake?

3. Was Mr. Colvin properly named in the Order as a person responsible?

Regional Water Services Ltd. and Mr. Colvin and AESRD requested the Board make a

determination on whether Mr. Colvin was properly named in the Order as a person responsible

prior to dealing with the first two issues. The Board received and considered the written

submissions provided on this issue only. Based on the submissions, the Board determined Mr.

Colvin was properly named in the Order as a person responsible. He was the directing mind of

Regional Water Services Ltd. and was acting as principal and agent for the corporation. The

Board, therefore, recommended the Minister confirm AESRD's decision to include Mr. Colvin

as a person responsible in the Order.
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I. INTRODUCTION

[ 1 ] This is the Environmental Appeals Board's Report and Recommendations in

relation to an appeal filed by Regional Water Services Ltd. ("Regional Water") and Jeff Colvin

(collectively, the "Appellants"). Alberta Environment and Sustainable Resource Development

("AESRD") issued Water Management Order No. WMO-2012/02-SR (the "Order") to the

Appellants requiring them to lower the water level in Cochrane Lake. The Appellants appealed

the Order.

[2] In the Environmental Appeals Board's (the "Board") previous decision, the Board

determined the three issues for the hearing.l In this report and recommendations, the Board is

providing recommendations only on the issue: Was Mr. Colvin properly named in the Order as a

person responsible? The Appellants and AESRD requested the Board address this issue ahead of

the other two issues.

[3] The Board received and considered written submissions on the issue and

determined Mr. Colvin, as the acting mind and sole director of Regional Water, is properly

named in the Order as a person responsible given his role as principal and agent of the

corporation. The Board is therefore recommending the Minister confirm this aspect of the Order.

II. BACKGROUND

[4] On July 25, 2012, the Director, Southern Region, Operations Division, Alberta

Environment and Sustainable Resource Development (the "Director"), issued the Order under

the Water Act, R.S.A. 2000, c. W-3, to the Appellants with respect to a water licence held by the

Appellants. The Order requires the Appellants to lower water levels in Cochrane Lake, mitigate

the impacts the high water level poses to adjacent properties, and submit and implement a long-

term management plan for Cochrane Lake near Cochrane, Alberta.

[5] On August 2, 2012, the Board received a Notice of Appeal and a stay request

from the Appellants.

~ See: Preliminary Matters: Regional Water Services Ltd. And Jeff Colvin v. Director, Southern Region,
Operations Division, Alberta Environment and Sustainable Resource Development (30 November 2012), Appeal
No. 12-014-ID (A.EA.B.).
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[6] On August 2, 2012, the Board wrote to the Appellants and the Director

(collectively the "Parties") acknowledging receipt of the Notice of Appeal and notifying the

Director of the appeal. The Board asked the Director for his position on the stay application and

if he would be prepared to consent to a stay or undertake not to enforce some or all of the

deadlines in the Order. The Appellants submitted their stay application on August 8, 2012.

[7] On August 22, 2012, the Director notified the Board that he was not prepared to

consent to a stay, but he was willing to not enforce some of the deadlines in the Order. The

Director provided additional clarification on September 18, 2012. On September 24, 2012, the

Appellants notified the Board that it did not have to rule on the stay request at that time.

[8] The Parties requested the Board expedite the mediation meeting and hearing. The

hearing was scheduled for November 15 and 16, 2012.

[9] A mediation meeting was held on October 12, 2012 in Calgary. An interim

resolution was reached. As a result of the interim resolution, on October 15, 2012, the Parties

requested the hearing scheduled for November 15 and 16, 2012, be adjourned. The Board

granted the adjournment.

[10] The Notice of Hearing was published in the Cochrane Times, Calgary (Rural)

Rocky View Weekly, and Cochrane Eagle notifying the public of the hearing and asking

members of the public who wish to make representations on the appeal to submit a request to the

Board. A copy of the Notice of Hearing was provided to Rocky View County to place on the

public bulletin board or website. A copy of the Notice of Hearing was also posted on the

Government of Alberta and Board websites. In response to the Notice of Hearing, the Board

received intervenor requests from Rocky View County (the "County" or "Rocky View"), Mr. Pat

Hutchinson, and Mr. Philip Lemke, on behalf of himself and as President of the Board of

Directors of Monterra on Cochrane Lakes Condominium Corporation Nos. 0513169 and

0810165 ("Monterra").

[11] The Board received comments from the Director on the intervenor requests on

November 2, 2012, and the Appellants provided comments on the issues on October 29, 2012,

and on the intervenor requests on November 2, 2012. The Board provided its decision to the
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Parties and intervenor applicants on December 3, 2012.2 The Board allowed the intervenor

requests of Rocky View and Monterra (collectively, the "Intervenors").

[12] On April 29, 2013, the Appellants notified the Board that a negotiated resolution

could not be reached, and they requested the Board schedule a hearing.

[13] On May 23, 2013, the Board notified the Parties and Intervenors that, based on

the available dates provided, the hearing would be held on July 16 and 17, 2013.

f 141 nn Mav 30. 2013_ the hoard received an undate t~ the Record_ C;~nies were__ -

provided to the Parties and Intervenors on June 3, 2013.

[15] On June 20, 2013, the Appellants requested the hearing scheduled for July 15 and

16, 2013, be adjourned while discussions continued regarding the Order. The Appellants stated

the adjournment request was being made jointly with the Director. On June 24, 2013, the Board

granted the adjournment and requested monthly status reports from the Parties. On June 26,

2013, in response to concerns raised by residents in the area of Cochrane Lake, the Board

requested the Appellants and Director provide reports twice a month and requested the Parties

and Intervenors to provide available dates for a hearing.

[16] On July 26, 2013, the Board notified the Parties and Intervenors that the hearing

was scheduled for October 22 and 23, 2013.

[17] An updated Record was received on September 23, 2013.

[18] On October 4, 2013, the Appellants wrote to the Board requesting the October 22

and 23, 2013 hearing be adjourned sine die while discussions continued with the Director and the

County. The Appellants stated the adjouriunent request was being made jointly with the Director

and was supported by the Intervenors.

[19] On October 4, 2013, the Board granted the adjournment request, but not sine die.

The Parties were requested to continue providing biweekly updates.

[20] On December 17, 2013, the Board notified the Parties and Intervenors that, based

on the available dates provided, the hearing was re-scheduled to June 18 and 19, 2014.

2 See: Preliminary Matters: Regional Water Services Ltd. And Jeff Colvin v. Director, Southern Region,
Operations Division, Alberta Environment and Sustainable Resource Development (30 November 2012), Appeal
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[21] On February 11, 2014, the Appellants and the Director requested the Board

proceed to hear the third issue set by the Board for the hearing. The request was subject to two

agreed facts:

"1. The inclusion of Mr. Colvin as a named party to whom the Order is issued
was on the sole basis that Mr. Colvin is the sole corporate director of Regional
Water Services Ltd. That is, the Director's position is that Mr. Colvin is a ̀person
responsible' pursuant to section 1(1)(kk) of the Water Act and section 1(5) of the
Water (Ministerial) Regulation, A.R. 205/1998 on the sole basis that Mr. Colvin
is the sole corporate director of Regional Water Services Ltd.

2. Further to paragraph 1, the Director confirms that the Order contains no
allegations that Mr. Colvin personally did anything to contribute to the high water
levels at Cochrane Lake."3

[22] On February 20, 2014, the Board responded and granted the request, subject to

any valid substantive concerns raised by the Intervenors. The Board did not receive any

concerns.

[23] The Board received written submissions on the third issue from the Parties and

Monterra between March 10 and March 21, 2014. The County did not provide submissions.

III. SUBMISSIONS

A. Initial Submissions

1. Appellants

[24] The Appellants explained the Licence was originally issued in 2005 to Cochrane

Lake Water Company Ltd., but the current licensee is Regional Water Services Ltd. of which

Mr. Jeff Colvin is the sole director.

[25] The Appellants stated the Licence authorizes the construction and operation of a

water treatment system to take water from the Bow River, treat it, and provide drinking water to

the residents of the Monterra and Cochrane Lake subdivisions. The Appellants said that, prior to

the Licence being issued in 2005, the water level in Cochrane Lake had been low, so the Licence

No. 12-014-ID (A.EA.B.).

3 Appellants' letter, dated February 11, 2014.
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expressly contemplates that water pumped from the Bow River as part of the water treatment

system could also be used to raise the water level in Cochrane Lake to a certain level.

[26] The Appellants said that by 2012, the water level in Cochrane Lake had risen past

the maximum level set in the Licence. The Appellants believed the high water levels are the

result of several years of higher than average rainfall and snowfall. The Appellants stated the

Order requires them to reduce the water level in Cochrane Lake even though Regional Water

does not have an obligation under the Licence to take positive steps to lower the water level.

[27] The Appellants challenged Mr. Colvin being named as a "person responsible" in

the Order. The Appellants stated:

"The WMO improperly names Mr. Colvin as a ̀ person responsible', in the
absence of any evidence that he caused or contributed to an adverse effect on the
aquatic environment, natural water body, human health, property or public that
had allegedly resulted from the diversion of water or operation of works by RMS
under the Licence. RWS is the Licensee under the Licence, not Mr. Colvin.
Therefore, it is RWS which has diverted water and operated a works under the
Licence...."4

[28] The Appellants stated they requested, along with the Director, that the Board hear

and consider submissions on Issue 3 subject to the following agreed facts:

"1. The inclusion of Mr. Colvin as a named party to whom the Order is issued
was on the sole basis that Mr. Colvin is the sole corporate director of
Regional Water Services Ltd. That is, the Director's position is that Mr.
Colvin is a ̀ person responsible' pursuant to section 1(1)(kk) of the Water
Act and section 1(5) of the Water (Ministerial) Regulation, A.R. 205/1998
on the sole basis that Mr. Colvin is the sole corporate director of Regional
Water Services Ltd.

2. Further to paragraph 1, the Director confirms that the Order contains no
allegations that Mr. Colvin personally did anything to contribute to the
high water levels at Cochrane Lake."5

[29] The Appellants argued the Director does not have unlimited discretion in naming

a "person responsible" in a water management order, and the Director's discretion should be

exercised reasonably. The Appellants submitted that only a person identified in section 1(5) of

the Water (Ministerial) Regulation, Alta. Reg. 205/1998 (the "Regulation") may be named and

4 Appellants' submission, dated March 10, 2014, at paragraph 8.

5 Appellants' submission, dated March 10, 2014, at paragraph 10.



who will be named will depend on the circumstances of the case. The Appellants stated that, just

because the Director can name a person as a person responsible does not mean he should name

that person if the circumstances of the case do not support doing so.

[30] The Appellants noted that, in the definition of a person responsible under section

1(1)(kk) of the Water Act, it uses the word "means," not the word "includes," and in section 1(5)

of the Regulation, the word "includes" is not used, only that a person responsible "is any or all of

the following...."

[31 ] The Appellants argued the use of the word "means" in section 1(1)(kk) of the

Water Act6 and "is" in section 1(5) of the Regulation demonstrate the definition is exhaustive so

only a person who actually falls within one of the listed classes of persons in section 1(5) of the

Regulation can be named a person responsible in a water management order.

6 Section 1(1)(kk) of the Water Act states:

"`person responsible"' is a person responsible within the meaning of the regulations."

Section 1(5) of the Regulation provides:

"A person responsible for an activity, diversion of water or for a works or operation of a works is
any or all of the following:

(a) an owner of the land on which the activity is or was carried out, the water is or
was diverted or the works is or was located;

(b) a previous owner of the land on which the activity was carried out, the water
was diverted or the works was located, if the previous owner owned the land
while the activity was carried out, the water was diverted or the works was
located on the land;

(c) a person who carries out or has carried out an activity;

(d) a person who diverts or has diverted water;

(e) an owner and a previous owner of the works;

(fl any other person whom the Director considers caused or contributed to an
adverse effect on the aquatic environment, natural water body, human health,
property or public safety that resulted from the activity, diversion of water or
works;

(g) a successor, assignee, executor, administrator, receiver, receiver-manager,
liquidator or trustee of a person referred to in any of clauses (a) to (~;

(h) a person who acts as the principal or agent of a person referred to in any of
clauses (a) to (g);

(i) a person responsible for a dam or canal."
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[32] The Appellants stated Regional Water is the licensee under the Licence, and it is

Regional Water that carries out the activity authorized by the Licence, which is the diversion of

water and operation of the water treatment system. The Appellants agreed that Regional Water

fits within the definition of a "person responsible" under section 1(5) of the Regulation.

[33] The Appellants argued Mr. Colvin does not fit the definition of "person

responsible." The Appellants stated section 1(5) of the Regulation does not state that a director

of a corporation that is responsible for an activity, diversion of water, or operation of works, is

also a person responsible for that same activity, diversion of water, or operation of works. The

Appellants said there is no express basis under section 1(5) of the Regulation for Mr. Colvin to

be named as a person responsible simply because he is a director of Regional Water.

[34] The Appellants submitted that the only basis on which Mr. Colvin could be

named a person responsible is as "a person who acts as the principal or agent" of Regional Water

pursuant to section 1(5)(h) of the Regulation.

[35] The Appellants submitted this is not a proper case for the Director to have named

Mr. Colvin as a person responsible on the basis he is a principal of Regional Water. The

Appellants explained Regional Water is a small water utility whose sole purpose and function is

to provide safe drinking water to the residents of the Monterra subdivision, and its revenue

comes from the rates charged to its customers for the provision of drinking water. The

Appellants explained the rates are regulated by the Alberta Utilities Commission ("AUC"), and

although the rates charged axe sufficient to allow a return on its investment, Regional Water has

never turned a profit.

[36] The Appellants distinguished the Board's previous decision of Re Legal Oil and

Gas Ltd.,g where the Board found the sole shareholder and director of an oil and gas company

was a person responsible in an environmental protection order, on the basis Legal Oil was a for-

profit oil and gas company and the Board was dealing with the manner in which Legal Oil

pursued its activities on property leased from a rural landowner.

g See: Legal Oil &Gas Ltd. v. Alberta (Minister of Environment) (2000), 34 C.E.L.R. (N.S.) 303 (Alta. Q.B.)
("Legal Oil").
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[37] The Appellants stated that, in this case, the Director agreed that Mr. Colvin did

nothing personally to contribute to the high water levels in Cochrane Lake. The Appellants said

there is no connection between Mr. Colvin's conduct and the facts underlying the issuance of the

Order.

[38] The Appellants stated Regional Water is, for all intents and purposes, anon-profit

making enterprise that carries out an essential service. The Appellants said that if the Order

stands and Regional Water is required to undertake expensive work, such as constructing an

outflow pipe from Cochrane Lake, then the only way Regional Water could afford to do the

work is to try to finance the work and then charge the cost to its customers through increased

rates, which would have to be approved by the AUC.

[39] The Appellants argued it is not proper for the Director to go behind Regional

Water and have its sole director pay to construct an outflow pipe from Cochrane Lake. The

Appellants stated Mr. Colvin is not the "alter ego" of a commercial enterprise who seeks to hide

behind a corporate veil. The Appellants said that, based on the agreed statement of facts, Mr.

Colvin made no commercially-driven business decision that caused or contributed to the high

water levels in Cochrane Lake.

[40] The Appellants stated Mr. Colvin does not run Regional Water on a day-to-day

basis: Mr. Paul Partlo, vice-president and chief financial officer, does.

[41 ] The Appellants said this is not a case of a corporation seeking to avoid obligations

and a controlling mind seeking to avoid liability for commercially driven business decisions.

The Appellants stated that in Legal Oil, fairness supported Forster, the sole shareholder and

director of Legal Oil and Gas, being named as a person responsible, but in the present case,

fairness favours Mr. Colvin not being named as a person responsible.

[42] The Appellants argued Legal Oil is distinguishable from the present case, and that

it supports Mr. Colvin not being named as a person responsible in the Order.

[43] The Appellants submitted the Director's decision to name Mr. Colvin as a person

responsible was unreasonable, and he should not have been named as a person responsible in the

Order solely by virtue of being the sole director of Regional Water.



[44] The Appellants submitted that sections 146 and 156 of the Water Act support the

view that it was not proper in the circumstances to name Mr. Colvin a person responsible in the

Order. The Appellants stated sections 146 and 156 of the Water Act address the legal position of

the director of a corporation vis-a-vis the legal position of the corporation itself and are the only

sections that refer to the position of directors of a corporation.9

[45] The Appellants noted section 146 is contained in Part 11 of the Water Act, which

relates to offences, penalties, and related matters.

[46] The Appellants submitted sections 146 and 156 of the Water Act support their

position that a director of a corporation that is responsible for an activity, diversion of water, or

operation of a works is not a person responsible simply by virtue of being a director.

[47] The Appellants argued that, had the legislature intended that a water management

order could be issued to the director of a corporation that has been named a person responsible, it

would have specifically said so as it did in section 146 of the Water Act. Section 146 expressly

provides that a director may be liable for an offence committed by the corporation. However, the

legislature did not expressly provide that a director may also be named with respect to the

issuance of a water management order.

[48] The Appellants noted that, in section 156 of the Water Act, the legislature turned

its mind to the issue of vicarious responsibility between a corporation and its directors and

officers. Under section 156, a corporation is vicariously responsible for the actions of its

directors, but it did not provide that the directors are vicariously responsible for the actions of the

corporation.

9 Section 146 of the Water Act states:

"If a corporation commits an offence under this Act, any officer, director or agent of the
corporation who directed, authorized, assented to, acquiesced in or participated in the commission
of the offence is guilty of the offence and is liable to the punishment provided for the offence,
whether or not the corporation has been prosecuted for or convicted of the offence."

Section 156 of the Water Act provides:

"For the purposes of this Act, an act or thing done or omitted to be done by a director, officer,
official, employee or agent of a corporation in the course of employment for the corporation or in
exercising powers or performing duties on behalf of the corporation is deemed also to be an act or
thing done or omitted to be done by the corporation."
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[49] The Appellants stated the principle expression unius est exclusion alterius can

assist in the interpretation of statutes in the right circumstances. The principle means "...the

mention in a statute of one or more things of a particular class may be regarded as silently

excluding all other members of the class."10 The Appellants also referred to an Ontario Court of

Appeal decision in which it stated that "... once a pattern of words has been devised to express a

particular purpose or meaning, it is presumed that the pattern is used for this purpose or meaning

each time the occasion arises."11

[50] The Appellants submitted that it is significant that sections 146 and 156 of the

Water Act expressly refer to the liability and responsibility of a director of a corporation. The

Appellants stated this suggests that, where the legislature intended to deal with the responsibility

of directors and officers of a corporation, it expressed it. The Appellants argued it would have

been easy to expressly refer to the responsibility of a director of a corporation in the part of the

Water Act dealing with water management orders, but it did not. The Appellants said that

applying the implied exclusion rule, it must be taken as a conscious drafting choice.

[51 ] The Appellants submitted the language of sections 146 and 156 of the Water Act

supports the view that, in order for a director of a corporation to be held responsible or liable for

the actions of the corporation, there must be some nexus between the director's conduct and the

matter for which the corporation is being held responsible.

[52] The Appellants noted section 146 of the Water Act states that a director will be

guilty of an offence committed by the corporation where the director "directed, authorized,

assented to, acquiesced in or participated" in the commission of the offence. The Appellants

stated there must be some conduct on the part of the director to justify the director being guilty of

the corporation's offence. The Appellants said in this case, the Director agreed that the Order

contains no allegation of conduct on the part of Mr. Colvin related to the high water levels in

Cochrane Lake.

10 Appellant's submission, dated March 10, 2014, at paragraph 48.

11 Appellants submission, dated March 10, 2014, at paragraph 49, citing University Health Network v.
Ontario (Minister of Finance), [2001] 4485 at paragraph 31 (Ont. C.A.).
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[53] The Appellants stated section 156 of the Water Act makes the vicarious

responsibility of the corporation dependent on "an act or thing done or omitted to be done" by a

director, demonstrating there must be some conduct on the part of the director in order to give

rise to vicarious responsibility on the part of the corporation. The Appellants stated that, in this

case, there is no such conduct on the part of Mr. Colvin.

[54] The Appellants submitted that Mr. Colvin's status as director of Regional Water

by itself, absent any contributory conduct on his part, does not provide a proper basis to name

him a person responsible in the Order.

2. Director

[55] The Director stated Mr. Colvin is a "person responsible" pursuant to section

1(1)(kk) of the Water Act and section 1(5) of the Regulation on the sole basis Mr. Colvin is the

sole corporate director of Regional Water.

[56] The Director confirmed the Order does not allege that Mr. Colvin personally did

anything to contribute to the high water levels at Cochrane Lake.

[57] The Director stated Mr. Colvin was properly named in the Order as a person

responsible, because as sole corporate director of Regional Water, he is the directing mind of the

corporation. The Director stated Mr. Colvin was actively involved in the day-to-day

management of the affairs of Regional Water.

[58] The Director noted that, at the time the Order was issued, Mr. Colvin was the sole

director and shareholder in MCL Development Corp., formerly Medallion Cochrane Lakes Land

Development Corp ("Medallion"). Medallion was the owner and developer of subdivisions

adjacent to Cochrane Lake.

[59] The Director submitted the naming of Mr. Colvin in the Order was a reasonable

exercise of his discretion given Mr. Colvin, as the sole director of Regional Water was engaged

in day-to-day operations of the company, and it is in the public interest to pierce the corporate

veil.



-12-

3. Monterra Condominium Corporation

[60] Monterra stated the Licence has a primary and secondary purpose, the primary

purpose is to supply water to a reservoir that acts as a raw water supply for Regional Water's

onsite water treatment plant, and the secondary purpose is to attain and maintain a normal water

level in the natural pond and Cochrane Lake.

[61 ] Monterra noted Mr. Colvin is the sole corporate director of Regional Water and

Medallion, thereby creating a conflict of interest on Mr. Colvin's part.

[62] Monterra explained the collection basin of Cochrane Lake is naturally occurring

with no natural drainage, and it occasionally evaporates to complete dryness.

[63] Monterra stated the development of the Monterra on Cochrane Lake subdivision

("Monterra Subdivision") contemplated the development of homes surrounding Cochrane Lake,

and with the water stabilized to a higher elevation as set out in the Licence, it would aesthetically

change the appearance of Cochrane Lake to resemble a lake. Monterra said this would increase

the value to Mr. Colvin and his development when the Monterra Subdivision was marketed.

[64] Monterra questioned why the secondary purpose was necessary in the Licence if

the primary purpose of the Licence was to provide a raw water supply for the water utility.

Monterra believed it was required to increase the value of the development.

[65] Monterra asserted Mr. Colvin used his position as sole director of Regional Water

to progress his land development objectives as sole director of Medallion.

[66] Monterra stated the primary and secondary purposes of the Licence are mutually

exclusive. Monterra acknowledged the primary purpose provides for the supply of a basic

necessity, treated water. Monterra stated that, if Mr. Colvin was found to be improperly named

in the Order, then Regional Water would be the sole appellant for the two issues to be heard at

the hearing. Monterra said that if Regional Water was determined to be responsible for

maintaining water levels in Cochrane Lake, the costs would be passed onto its customers.

Monterra took exception with the capital costs related to the management and remediation of

Cochrane Lake being passed onto Regional Water customers.
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[67] Monterra said that even though the water elevation problems on Cochrane Lake

were not intended by Mr. Colvin, he must take some responsibility for having used his water

utility to progress a real estate development.

[68] Monterra submitted that Mr. Colvin was properly named in the Order.

B. Response Submissions

1. Appellants

[69] The Appellants stated that Mr. Colvin's involvement in the management of

Regional Water is an insufficient basis for naming him a person responsible, and there must be

some evidence of actual conduct by the corporate director to justify naming the director a person

responsible. The Appellants said there is no evidence of any such conduct on Mr. Colvin's part.

[70] The Appellants argued naming Mr. Colvin a person responsible does not

constitute a reasonable exercise of the Director's discretion. The Appellants stated that, given

Regional Water is effectively anon-profit water utility, this is not a case where it is appropriate

to pierce the corporate veil.

[71 ] The Appellants noted that both the Director and Monterra made reference to Mr.

Colvin's status as the sole director of and shareholder in Medallion, now MCL Development

Corp. The Appellants stated the basis of the Order is the Licence issued under the Water Act,

which was issued to the predecessor of Regional Water and continues to be held by Regional

Water. The Appellants said the Licence is not issued in the name of Medallion, and Medallion is

not named as a person responsible in the Order. The Appellants stated Mr. Colvin was named a

person responsible in the Order because he is a director of Regional Water, not because he is a

director of Medallion. The Appellants argued Mr. Colvin's status as a director of and

shareholder in Medallion is irrelevant to the issue of whether he was properly named as a person

responsible in the Order. The Appellants added that it is also irrelevant that Medallion owned

land adjacent to Cochrane Lake at the time the Order was issued.
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[72] The Appellants stated the particulars of the "development vision" for Monterra

Subdivision are irrelevant, and discussion regarding the reasons why a secondary purpose was

included in the Licence is speculation. The Appellants argued it has no bearing on the issue of

whether Mr. Colvin was properly named in the Order as a person responsible.

[73] The Appellants stated Monterra has issues with Medallion regarding the manner

in which the subdivision was developed, but this appeal is not the proper forum for airing

grievances on how Monterra Subdivision was developed.

[74] The Appellants argued Monterra's argument about "primary purpose" and

"secondary purpose" of the Licence being "mutually exclusive" is not relevant, since the issue

before the Board concerns the naming of Mr. Colvin as a person responsible is based solely on

the fact he is the sole corporate director of Regional Water. The Appellants said why the

Licence was worded as it was and how the various provisions relate to each other are not

relevant to the issue being considered by the Board.

[75] The Appellants submitted the Director and Monterra failed to demonstrate that

Mr. Colvin was properly named as a person responsible in the Order.

2. Director

[76] The Director noted that during the fall of 2011 and spring of 2012, the time

leading up to the issuance of the Order, the primary contact for Regional Water was Mr. Colvin,

leading to the conclusion that Mr. Colvin was acting as principal or agent of Regional Water.

The Director also noted that, based on the affidavit of Mr. Paul Partio, Mr. Partio did not become

associated with Regional Water until July 2012.

[77] The Director stated that, under section 100 of the Water Act, "persons" named in

an order are jointly and severally responsible for carrying out the order.

[78] The Director submitted the Legislature contemplated the issuance of an order to a

director or officer of a corporation if they acted as a "principal or agent" of the "person

responsible" as identified in section 1(5) of the Regulation.

[79] The Director submitted Mr. Colvin was properly named in the Order.
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3. Monterra

[80] Monterra argued Mr. Colvin used his position as sole corporate director of

Regional Water to progress his land development objectives as sole corporate director and

shareholder of his affiliated company, Medallion. Monterra stated Mr. Colvin secured the

Licence that allows him to aesthetically change Cochrane Lake from a slough to a water body

resembling a lake, thereby increasing the value of the Medallion real estate. Monterra argued

this demonstrates Mr. Colvin did not act within the proper scope of his duties as a director of

Regional Water, which was to provide safe drinking water to the residents of Monterra

subdivision.

[81 ] Monterra stated that, after the issuance of the Licence, Mr. Colvin directed

Regional Water to divert water through the Regional Water infrastructure to change the

aesthetics of Cochrane Lake. Monterra argued that, if the sole purpose and function of Regional

Water is to provide safe drinking water to the residents of Monterra subdivision, there would not

be a need to raise the water levels in Cochrane Lake. Monterra stated only Mr. Colvin would be

responsible for diverting the water to raise the water levels. Monterra argued there is a nexus

between Mr. Colvin's conduct as sole director of Regional Water and Medallion.

[82] Monterra said Mr. Colvin meets the test of a "person responsible" under section

1(5)(a) of the Regulation since all the infrastructure, including the raw water pipeline between

the Bow River and the Regional Water raw water reservoir, the spill point between the reservoir

and the wetlands, and the manmade channel between the intermediate wetlands and Cochrane

Lake, are owned by Regional Water, of which Mr. Colvin is the sole beneficial owner. Monterra

stated the infrastructure was used to divert water from the Bow River into Cochrane Lake.

Therefore, as sole corporate shareholder of Regional Water, Mr. Colvin meets the test of

"owner."

[83] Monterra argued Mr. Colvin used his position as sole corporate director of

Regional Water to progress his land development and now he seeks to hide behind the corporate

veil of Regional Water.
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[84] Monterra noted Mr. Partlo did not run Regional Water at the time the water levels

in Cochrane Lake became a problem. Monterra said Mr. Colvin controlled Regional Water prior

to Mr. Partlo.

[85] Monterra stated that AESRD and the County must share some level of

accountability for the problems regarding the water levels in Cochrane Lake.

IV. ANALYSIS

[86] The issue before the Board is: Was Mr. Colvin properly named in the Order as a

person responsible?

[87] It is not the Board's normal practice to divide the issues for a hearing between

more than one Report and Recommendations. However, in this case, the Parties asked that this

issue be dealt with separately and prior to the other issues being heard by the Board. The

Intervenors did not express any concerns with the separation of issues. The Board allowed the

separation of the issues in this case because this particular issue was independent and discrete

from the remaining two issues and would not affect the Board's recommendations for the other

issues.

[88] The Appellants argued that Mr. Colvin should not be named in the Order, because

he did not conduct his actions in such a way as to cause the water levels in Cochrane Lake to

rise.

[89] The Board recognizes Regional Water is providing a valuable service to the

residents of the Monterra Subdivision, specifically providing the residents with a potable water

supply. However, the Director, and this Board, cannot make a determination on whether the

director of a corporation should be named in a water management order based on the profitability

of the corporation. When assessing who should be named in a water management order, and

given the definition of "person responsible" under the Water Act and the Regulation, the type of

business or the profitability of the corporation are irrelevant considerations.
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[90] The Appellants distinguished the Board's previous decisions in Legal Oil on the

basis that that decision involved aprofit-making company, unlike Regional Water, which is

essentially anot-for-profit company. The Board does not consider this a valid reason to exclude

Mr. Colvin as a person responsible. Under section 1(5) of the Regulation, there is no corporate

characteristics, such as profitability, that need to be considered in determining whether the

director of a corporation should be named as a person responsible.

[91 ] The Appellants argued there must be some indication of a nexus between the

actions of the director of the corporation and the matter for which the corporation is responsible.

Essentially, the Appellants suggested there must be some indication of malfeasance on the part

of the corporate director before the director can be named in a water management order. In

reviewing the definition of who may be considered a "person responsible," there is no indication

the Director must find malfeasance on the part of the corporate director in order to pierce the

corporate veil and name the director in a water management order. There is nothing in the

legislation that requires that a director can only be named in an order when there is malfeasance,

and the Board will not read that into the legislation.

[92] In the recent Ontario Superior Court decision of Baker et al. v. Director, Ministry

of the Environment (Ont.) (Northstar Aerospace), 2013 ONSC 2719, the corporate directors were

held to be personally liable for the remediation of a contaminated site after the corporation went

into receivership. The Board appreciates the Northstar Aerospace decision is not binding on the

courts or tribunals in Alberta. The Board is not advocating that all directors of a large

corporation be named in a water management order, but it does demonstrate that other

jurisdictions are realizing the role directors have in the operation of corporations and the

potential liabilities associated with non-compliance with legislation or approvals. To be clear,

the Board's decision here is that Mr. Colvin is a person responsible because he is the principal or

agent of Regional Water, not because he is the director of the corporation.

[93] In a closely held corporation, such as Regional Water, the operation of the

corporation is dictated by the sole director, in this case Mr. Colvin. Mr. Colvin was named in the

Order because he was the sole director of Regional Water. He is the directing mind of the

corporation. Mr. Colvin makes the decision on how the corporation operates on his own. He

does not have to call other shareholders or directors to determine the actions of the corporation.
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Mr. Colvin had exclusive control over Regional Water's operations. When it comes to the

operations of Regional Water, the directing mind and the corporation are the same, and this

places him in the category of principal or agent of the corporation. Mr. Colvin, as director, made

the decisions regarding day-to-day operations. Even if he had an employee carrying out specific

duties, he was the directing mind of the company that laid out the specific expectations of the

employee and the desired outcome.

[94] It is the degree of control the director has over the decisions made regarding the

corporation that determines whether a director is acting as the principal or agent for the

corporation. The Director explained that in all of the conversations held regarding the Order, the

conversations were held with Mr. Colvin only as representative of Regional Water. Mr. Colvin

was not required to discuss the matter with anyone else or to consult with others. This indicates

Mr. Colvin was acting as principal or agent for Regional Water. Therefore, under section 1(5) of

the Regulation, the Board finds that Mr. Colvin can be named in the Order as a person

responsible.

[95] The Appellants drew a distinction between legislative sections that refer to

"means" and "includes." The Board agrees with the Appellants' analysis of the phrases in that

"means" is more restrictive (exclusive) in its application whereas the phrase "includes" is not

limited or exclusive in its application. However, this does not affect the Board's determination

that Mr. Colvin, acting as agent or principal of Regional Water, is included within the definition

of "person responsible."

[96] As stated in Legal Oil, the Board finds the Director has a broad discretion as to

whom he may name in a water management order, and section 1(5) of the Regulation provides a

broad definition of "person responsible." As a result, the Board takes a deferential approach in

reviewing the Director's choice of who he names in a water management order. The Board finds

that it was a reasonable exercise of the Director's discretion to name Mr. Colvin as a person

responsible in this case.

[97] Given the nature of the Order and the impact on the neighbouring community, the

public interest suggests it is appropriate to look behind the corporate veil to determine if it is

appropriate to consider naming the directing mind in the Order. The Board finds, based on all
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the evidence and upon the clear meaning of the Water Act and the Regulation, that Mr. Colvin's

decisions and Regional Water's actions are inseparable in this case.

[98] The Appellants argued sections 146 and 156 of the Water Act support their

position that, if the legislature wanted corporate directors to be named in a water management

order, then it would have specifically said so in the definition of person responsible. The

Appellants acknowledged these sections are in a different part of the Water Act. Sections 146

and 156 are in the part of the act that deals with offences and penalties. A water management

order is not a document alleging there has been an offence. A water management order is

remedial in nature in that it prescribes what needs to be done in order to comply with an approval

or licence. It does not suggest an offence has occurred. What is or is not required under one part

of the act does not necessarily apply to all parts of the act. Different standards apply given the

difference in the severity of the actions considered by the Director.

[99] In looking at the definition of a "person responsible" under section 1(5) of the

Regulation, the Board finds Mr. Colvin falls within the definition as the principal or agent of

Regional Water. Therefore, the Board recommends the Director's decision to include Mr.

Colvin as a person responsible in the Order be confirmed.

[100] The issues for the hearing scheduled for June 18 and 19, 2014, will be:

1. Was the Water Management Order properly issued?

2. Are the Appellants responsible for actively maintaining water levels in
Cochrane Lake?

[ 101 ] As agreed to by the Parties, the Board expressly reserved the right to hear these

issues separately at the hearing and to provide the Minister with a further Report and

Recommendations dealing with these issues.

V. RECOMMENDATIONS

[102] The Board recommends the Director's decision to include Mr. Jeff Colvin as a

person responsible in the Order be confirmed.
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[103] With respect to sections 100(2) and 103 of EPEA, the Board recommends that

copies of this Report and Recommendations, and the decision of the Minister, be sent to the

following:

1. Mr. Gavin Fitch, McLennan Ross LLP, on behalf of Regional Water Services Ltd.
and Mr. Jeff Colvin;

2. Mr. Howard Samoil, Alberta Justice and Solicitor General, on behalf of the
Director, Southern Region, Operations Division, Alberta Environment and
Sustainable Resource Development;

3. Mr. Philip Lemke, on behalf of the iVlonterra on Cochrane Lakes Condo C:orps.;
and

4. Mr. Dennis Yasui, Q.C., Brownlee LLP, on behalf of Rocky View County.

Dated on April 17, 2014, at Edmonton, Alberta.

"original signed bv"
Eric McAvity, Q.C.
Panel Chair

"ori final signed by"
Delmar Perras, Q.C.
Board Chair

"original si ng ed by "
David Evans
Board Member
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ALBERTA
ENVIRONMENT AND SUSTAINBLE RESOURCE DEVELOPMENT

O~ce of the Minister

MLA, West Yellowhead

Ministerial Order
33/2014

Environmental Protection and Enhanceanent Act,
R.S.A. 2000, c. E-12.

Water Act, R.S.A. 2000, c. W-3.

Order Respectin~_g Environmental Appeals Boae-d
Appeal No. 12-U14

I, Robin Campbell, Minister of Environment and Sustainable Resource Development, pursuant to
section 100 of the Environmental Protection and Enhancement Act, make the order in the
attached Appendix, being an Order Respecting Environmental Appeals Board Appeal No. 12-
014.

Dated at the City of Edmonton, in the Province of Alberta, this day of f . ~ ,
?014.

~~---

Robin Cam 1
Minister

323 Legislature Building, 10800 — 97 Avenue, Edmonton, Alberta TSK 2B6 Canada Telephone 780-427-2391 Fax 780-422-6259
6, 554 Cannichael Lane, Hinton, Alberta T7V 1 S8 Canada Telephone 780-865-9796 Toll-Free 1-800-661-6517 Fax 780-$65-9760

Rintrd on retyr4Gpapa



Appendix

Order Respecting Environmental Appeals Board
Appeal No. 12-014

With respect to the July 25, 2012 decision of the Director, Southern Region, Operations
Division, Alberta Environment and Sustainable Resource Development (the "Director"), to issue
Water Management Order No. WMO-2012/02-SR under the Water Act, R.S.A. 2000, c. W-3, to
Regional Water Services Ltd. and Jeff Colvin, I, Robin Campbell, Minister of Environment and
Sustainable Resource Development, order that the decision of the Director to include Jeff Colvin
as a person responsible, is confirmed.


