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EXECUTIVE SUMMARY 

Alberta Environment and Sustainable Resource Development (AESRD) issued a Reclamation 

Certificate to the Orphan Well Association for a well site previously licenced to Fife Petroleum 

Ltd. located in the County of Grande Prairie. Mr. Peter and Ms. Levke Eggers, the landowners 

of the property where the well site was located, appealed the issuance of the Reclamation 

Certificate. On October 14, 2011, AESRD cancelled the Reclamation Certificate. As the 

Reclamation Certificate was no longer in issue, the Eggers withdrew their appeal. 

The Orphan Well Association filed an appeal of the cancellation of the Reclamation Certificate. 

The Board held two mediation meetings in 2012. Representatives of the Orphan Well 

Association and AESRD attended these meetings. Through the mediation process, an agreement 

was reached between the Orphan Well Association and AESRD, and after the terms of the 

agreement were satisfied, the Director (a duly authorized employee of AESRD) requested the 

Board recommend to the Minister of Environment and Sustainable Resource Development that 

the Reclamation Certificate be reinstated. The Board made this recommendation and the 

Minister issued an order reinstating the Reclamation Certificate on November 13, 2012. 

The Eggers appealed the reinstatement of the Reclamation Certificate. The Board asked the 

parties to provide submissions on the question of whether the Eggers' appeal was validly before 

the Board. 

After reviewing and assessing the submissions and the relevant legislation, the Board determined 

the Eggers' appeal must be dismissed. Under the Environmental Protection and Enhancement 

Act, there is no right of appeal of the Minister's order. The Eggers cannot resun'ect their original 
appeal because the original decision made by AESRD has been replaced by the decision of the 

Minister. 
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][. INTRODUCTION 

[1] This is the decision of the Enviromnental Appeals Board (the "Board") regarding 
the appeal filed by Mr. Peter and Ms. Levke Eggers (the "Eggers" or "Appellants"). 

[2] In 1969, Fife Petroleum Ltd. drilled a well in the County of Grand Prairie at 11- 

13-74-08 W6M. The well did not produce and was immediately abandoned. In 2000, the 

Orphan Well Association took the site over from the defunct operator, Fife Petroleum Ltd. 

Reclamation of the site began in 2002, including excavation and disposal of 391 tonnes of soil 

from around the well casing. After a Phase 2 Enviromnental Site Assessment was conducted in 

2004, an additional 3,034 tolmes of contaminated soil (drilling waste) were removed to a landfill 

in 2005. The excavation was backfilled with soil. On October 20, 2009, the Orphan Well 

Association applied to Alberta Environment and Sustainable Resource Development ("AESRD") 
for a reclamation certificate. 

[3] Under the Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12 

("EPEA"), an oil and gas company holding a lease is responsible for bringing the leased land 

back to acceptable criteria once its use of the site is over 
2 and for obtaining a reclamation 

certificate from AESRD. 3 Before the reclamation certificate is issued, AESRD must be satisfied 

The Orphan Well Association is an organization jointly funded by the oil and gas industry and the 
Govermnent of Alberta to ensure reclamation obligations of defunct oil and gas operators are met. 

Section 137 of EPEA states: 

"(1) An operator must 

(a) conserve specified land, 
(b) reclaim specified land, and 

(c) unless exempted by the regulations, obtain a reclamation certificate in respect of 
the conservation and reclamation. 

(2) Where this Act requires that specified land must be conserved and reclaimed, the 
conservation and reclamation must be cal-ried out in accordance with 

(a) the terms and conditions in any applicable approval or code of practice, 
(b) the terms and conditions of any environmental protection order regarding 

conservation and reclamation that is issued under this Part, 
(c) the directions of an inspector or the Director, and 

(d) this Act." 

Section 138 of EPEA provides: 
"(1) An application for a reclamation cel•ificate must be made by the operator to the Dh'ector 

or an inspector in the form and manner and within the time provided for in the 
regulations. 
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that the reclamation criteria have been met. A reclamation certificate can be cancelled if new 

information indicates ongoing contamination exists on the site or if a random audit is conducted 

on the site by AESRD and the site fails to meet the reclamation criteria. 4 

[4] In June 2010, AESRD issued Reclamation Certificate No. 00264135-00-00 (the 
"Reclamation Certificate") to Fife Petroleum Ltd. c/o Orphan Well Association (the 
"Reclamation Certificate Holder"). As a result of the issuance of the Reclamation Certificate, 
there have been three appeals related to this site. The first was when the Eggers appealed the 

issuance of the Reclamation Certificate on the grounds that they were concerned about the soil 

quality and quantity and the vegetation on the site compared to off lease. AESRD cancelled the 

Reclamation Certificate after a random audit, because the site did not meet criteria. In response, 

(1.1) The Director or an inspector may refuse to accept an application for a reclamation 
cel"tificate if, in the Dh'ector's or inspector's opinion, the application is not complete and 
accurate. 

(2) An inspector may refuse to issue a reclamation certificate where the applicant is indebted 
to the Govermnent. 

(3) An inspector may issue a reclamation certificate to the operator if the inspector is 
satisfied that the conservation and reclamation have been completed in accordance with 
section 137(2). 

(4) An inspector may issue a reclamation certificate with respect to all or only a part of the 
specified land, and in the latter case section 137 continues to apply with respect to the 
remaining specified land. 

(5) An inspector may issue a reclamation certificate subject to any terms and conditions the 
inspector considers appropriate. 

(6) An approval in respect of an activity on specified land exph'es on the date that the final 
reclamation certificate is issued under this Part unless the approval specifies a different 
expiry date." 

Section 139 states: 

"(1) The Director or an inspector may 
(a) amend a term or condition of, add a term or condition to or delete a term or 

condition fi'om a reclamation certificate if the Dh'ector or the inspector considers 
it appropriate to do so, 

(b) cancel a reclamation certificate issued in en'or, 
(c) cancel a reclamation certificate where no reclamation inquiry was conducted 

prior to the issuance of the certificate and the Director or the inspector is of the 
opinion that further work may be necessary to conserve and reclaim the 
specified land to which the certificate relates, or 

(d) correct a clerical elror in a reclamation certificate. 

(2) The Dh'ector or the inspector shall promptly give notice of any amendlnent, addition, 
deletion or cancellation to the same persons to whom a copy of the original reclamation 
certificate was given under section 145. 

(3) Where a reclamation cel•ificate is cancelled under this section, then for the purposes of this Part it 
is considered never to have been issued." 
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the Eggers withdrew their appeal. The second appeal occurred when the Reclamation Certificate 

Holder appealed the decision to cancel the Reclamation Certificate and asked the Reclamation 

Certificate be reinstated. As discussed below, the second appeal concluded when the Minister of 

Environment and Sustainable Resource Development (the "Minister") issued a Ministerial Order 

reinstating the Reclamation Certificate. The third appeal was filed by the Eggers after the 

Reclamation Certificate was reinstated by the Minister. The issue of the validity of this third 

appeal is the subject of this decision by the Board. 

BACKGROUND 

[5] On March 4, 2010, the Director, Northern Region, Operations Division, Alberta 

Environment and Sustainable Resource Development (the "Director"), issued the Reclamation 

Certificate under EPEA to the Reclamation Certificate Holder. On March 1, 2011, the Board (the 
received an appeal from the Eggers, the landowners, appealing the issuance of the Reclamation 

Certificate. 

[6] On October 14, 2011, the Director cancelled the Reclamation Certificate pursuant 

to section 139 of EPEA after a random audit was completed at the site. s The audit of the site was 

urn'elated to the Eggers' appeal. As a result of the cancellation of the Reclamation Certificate, the 

Eggers were asked if they intended to withdraw their appeal. They withdrew their appeal on 

October 20, 2011.6 

[7] On November 10, 2011, the Board received an appeal from the Reclamation 

Certificate Holder appealing the cancellation of the Reclamation Certificate on the grounds the 

site met the reclamation criteria. On November 15, 2011, the Board notified the Eggers of the 

Under section 139, the Director may cancel a reclamation certificate: 
(1) The Director may 

(c) cancel a reclamation certificate where no reclamation inquh'y was conducted 
prior to the issuance of the cel•ificate and the Director is of the opinion that 
further work may be necessm2¢ to conserve and reclahn the specified land to 
which the certificate relates 

(3) Where a reclamation certificate is cancelled under this section, then for the purposes of 
this Part it is considered never to have been issued." 

See: Board's letter, dated October 21,2011. 
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appeal and advised them to notify the Board if they wanted to participate in a mediation meeting 

or hearing. The Board's November 15,2011 letter to the Eggers advised that: 

"The Board has the ability to recommend to the Minister of Environment 
that a Reclamation Certificate should be issued for this well site. The Board 
could make this recommendation following either a mediation meeting or a 
hearing. If the Board was to make such a recommendation and the Minister 
accepts it, you would not have the ability to appeal that decision. 

If you wish the Board to hear your view on this matter and participate in this 
appeal, you should advise the Board in writing of your wish to do so, and provide 
your available dates for a mediation meeting [or] hearing by December 12, 2011. 

Please note that if you do not respond to this request, the Board may proceed 
to make a decision without your input and without further notice to you." 
(Emphasis in original) 

[8] The Board continued to send correspondence regarding the Reclamation 

Certificate Holder's appeal to the Eggers, including the Director's record and the request for the 

Eggers, Director, and Reclamation Certificate Holder to provide available dates for a mediation 

meeting. The Board scheduled a mediation meeting for February 14, 2012, and asked the Eggers 

to notify the Board by February 2, 2012, if they intended to participate in the mediation meeting. 
Between November 10, 2011, and February 6, 2012, the Board received no response from the 

Eggers. 7 

[9] On February 6, 2012, the Eggers notified the Board they were unable to attend the 

February 14, 2012 mediation meeting and asked the Board to reschedule it. On February 7, 
2012, the Board notified the Eggers of its intent to proceed with the mediation meeting as 

scheduled on February 14, 2012. 

[10] The Board held the mediation meeting on February 14, 2012, in Edmonton, and a 

further mediation meeting was held in Calgary on May 24, 2012. Representatives of the 

Reclamation Certificate Holder and AESRD, including the Director, attended the mediation 

meetings with a Board appointed mediator. The Eggers did not attend either meeting. As a 

result of the mediation meetings, an agreement was reached between the Reclamation Certificate 

7 The Board included the Eggers in correspondence regarding the appeal until the mediation meeting was 
held. See: Board's letter, dated November 15,2011; Board's letter, dated December 14, 2011; Board's letter, dated 
January 16, 2012; Board's letter, dated Janum:¢ 17, 2012; Board's letter, dated January 28, 2012; and Board's letter, 
dated Februm3, 3, 2012. 
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Holder and the Director in respect of the matters in issue in that appeal. After the terms of the 

agreement were fulfilled, the Director asked the Board to recommend to the Minister that the 

Director's October 14, 2011 decision to cancel the Reclamation Certificate be reversed and the 

Reclamation Certificate be reinstated. The Board provided its Report and Recommendations 

containing these recommendations to the Minister on September 25, 2012. In its Report and 

Recommendations, the Board noted the correspondence sent to the Eggers regarding the 

Reclamation Certificate Holder's appeal asking if they intended to participate in the appeal and 

the lack of response from the Eggers until just before the mediation meeting was held. The 

Minister subsequently issued Ministerial Order 42/2012 (the "Order") on November 13, 2012, 
reinstating the Reclamation Certificate. 8 

[11] On December 13, 2012, the Board received a Notice of Appeal from the Eggers, 
purporting to appeal the decision to reinstate the Reclamation Certificate and asking the Board to 

re-open their original (March 1, 2011) appeal of the Reclamation Certificate. 

[12] On December 17, 2012, the Board wrote to the Appellants, Reclamation 

Certificate Holder, and Director (collectively, the "Participants") acknowledging receipt of the 

Notice of Appeal and notifying the Reclamation Certificate Holder and Director of the appeal. 
The Board asked the Appellants to provide further information explaining how their appeal is 

validly before the Board given the Reclamation Certificate was reinstated by way of a Ministerial 

Order. 

[13] The Board received a submission from the Appellants on December 20, 2012. 

The Reclamation Certificate Holder and Director responded with their own submissions on 

February 5 and 6, 2013, respectively. The Appellants did not provide a rebuttal submission. 

IIL 

A. 

[14] 

SUBMISSIONS 

Appellants/Eggers 

The Appellants submitted their appeal is from the Director's original decision to 

issue the Reclamation Certificate and not an appeal of the Ministerial Order. 

See: Fife PeO'oleum c/o Orphan Well Association v. Director; Northern Region, Operations Division, 
Alberta Enviromnent and Sustainable Resource Development (25 September 2012), Appeal No. 11-175-R 
(A.E.A.B). 



[15] The Appellants stated the Director notified them and the Board on October 14, 
2011, that the appeal "was satisfied" with the cancellation of the Reclamation Certificate. The 

Appellants said the Board wrote to them on October 17, 2011, asking the Appellants to advise if 

they would be withdrawing their appeal. Counsel for the Appellants stated he would have 

regarded this letter as encouraging the Appellants to withdraw the appeal. Counsel for the 

Appellants submitted that it should be up to the opposing side (i.e. the Reclamation Certificate 

Holder), and not the Board, to ask if a pretty is withdrawing its appeal. 

[16] The Appellants stated they withdrew their appeal on October 20, 2011, based on 

the assurance from the Director the Reclamation Certificate was cancelled. The Appellants said 

the Board lmew they did not agree with the Director's original decision to issue the Reclamation 

Certificate. The Appellants submitted that, once the Director and Reclamation Certificate Holder 

agreed to reverse the cancellation of the Reclamation Certificate, the Board had an obligation to 

ask the Appellants if they wanted to "reinstate" their appeal. 

[17] The Appellants argued: "Just as the certificate has now been reinstated, the 

Eggers appeal must now be reinstated. ''9 In the alternative, the Appellants said their appeal 
could be considered as a request for an extension of time to re-file the original appeal. 

[18] The Appellants argued the merits on whether the Reclamation Certificate should 

have been issued have not been considered by the Board, and the landowners' views on that issue 

have never been heard. The Appellants argued the Board should not make any decisions without 

taking into account the landowners, the person who conducted the audit, the land itself, and the 

public interest. The Appellants noted there was never a hearing regarding their original appeal 

nor the Reclamation Certificate Holder's appeal. The Appellants argued the Board committed an 

error when it submitted a report to the Minister regarding the Reclamation Certificate Holder's 

appeal after only mediation meetings were held. The Appellants stated an appellant may 

withdraw its appeal after mediation, but that is what one of the parties does; the Board had no 

authority to make any decision under section 99(1) of EPEA 1° at that point. 

9 

10 

Appellants' submission, dated December 20, 2012, at page 1. 
Section 99(1) of EPEA provides: 
"(1) In the case of a notice of appeal refen'ed to in section 91 (1)(a) to (m) of this Act or in 

section 115(1)(a) to (i), (k), (m) to (p) and (r) of the Water Act, the Board shall within 30 
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[19] The Appellants said they were not involved in the mediation with the Reclamation 

Certificate Holder. 

[20] The Appellants stated that, as a result of the mediation, the Director agreed the 

Reclamation Certificate would be reinstated, and that is all that could have resulted from the 

mediation. The Appellants argued that if the Director wanted to reverse his decision and 

reinstate the Reclamation Certificate, then he should have simply done that and given notice to 

the Appellants so their appeal could be reinstated. The Appellants argued the subsequent 
approvals provided by the Board and the Minister were actions that were not authorized by 
EPEA because no hearing had been held. The Appellants stated this might have been an attempt 

to make the Reclamation Certificate non-appealable, but it could not have that effect. 

[21] The Appellants argued the number of opportunities the Appellants were given to 

participate in the mediation meeting does not justify malting a decision against their interest. 

The Appellants noted mediation is voluntalT and no decision should be made based on 

someone's non-involvement. 

[22] The Appellants stated the Board's Report and Recommendations gave the 

impression the Appellants did not respond to the notification of the mediation meeting. They 
said the Report and Recommendations noted the Board did not receive a response from the 

Appellants until after the date specified by the Board, and the Report and Recommendations 

failed to disclose that the Board received a response fi'om the Appellants on February 6, 2012. 

The Appellants said February 7, 2012, was the date the Board notified the Appellants of its intent 

to proceed with the mediation meeting on February 14, 2012. The Appellants stated they 
responded on February 6, 2012, explaining they would be out of the country until the end of 

February, and they apologized for not responding by February 2, 2012. 

[23] The Appellants stated they were not a party to the Reclamation Certificate 

Holder's appeal, but had they been, the Board could not have proceeded with the mediation in 

the manner it did. Therefore, nothing done in that appeal could adversely affect their rights. 

days after the completion of the hearing of the appeal submit a report to the Minister, 
h•cluding its recommendations and the representations or a summalT of the 
representations that were made to it." 
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[24] The Director stated the mediation meetings held on February 14, 2012, and May 
24, 2012, resulted in a resolution agreement, and following the collection and review of field 

data, the Director agreed it was appropriate to recommend reinstating the Reclamation 

Certificate. The Minister issued the Order on November 13, 2012, reinstating the Reclamation 

Certificate. 

[25] The Director stated the original decision to issue the Reclamation Certificate is no 

longer relevant, because it has been overtaken by a series of subsequent decisions that ultimately 
led to the Order. The Director explained he overturned the original decision to issue the 

Reclamation Certificate following the results of a surface audit, and the Board reversed that 

decision by recommending to the Minister the Reclamation Certificate be reinstated after he 

requested the Board to do so. The Minister accepted the recommendation and issued the Order. 

[26] The Director said the Order supersedes any prior decision, so any dispute 
concerning any decision leading up to the Order is hypothetical. The Director argued any appeal 
of the original decision to issue the Reclamation Certificate is moot, nugatory, or both. 

[27] The Director noted the decision of the Minister is a decision established by law in 

its own right and referred to section 100(1) ofEPEA. •1 

[28] The Director argued the original decision to issue the Reclamation Certificate no 

longer exists and cannot be reinstated for the purposes of an appeal. He said the appeal process 

contemplated by EPEA was completed with the original decision being superseded by the 

Minister's decision. The Director explained that it did not matter if the Minister confirmed, 
reversed, or varied the Reclamation Certificate, the effect on the original decision to issue the 

11 Section 100(1) of EPEA provides: 
"On receiving the report of the Board, the Minister may, by order, 

(a) confirm, reverse or vary the decision appealed and make any decision that the 
person whose decision was appealed could make, 

(b) make any direction that the Minister considers appropriate as to the forfeiture or 

return of any security provided under section 97(3)(b), and 

(c) make any further order that the Minister considers necessary for the purpose of 
carrying out the decision." 
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Reclamation Certificate would be that the Order is a new decision that replaces whatever was 

decided before. 

[29] The Director submitted the Appellants ignored the statutory intent of the 

environnaental appeal process, and that the Order is the formal decision of a decision-maker who 

exercises full substitutional jurisdiction. 

[30] The Director explained the parties no longer function according to the original 
decision, but they must comply with the Order. The original decision no longer governs and it 

camaot be revived for the purpose of an appeal. 

[31] The Director stated the Minister's decision, once made, replaces the decision 

appealed. The Director said that even if the original decision could be successfully impugned, it 

would not make a difference because the telans of the Order would remain in place. 

[32] The Director stated the only recourse and proper procedure is for the Appellants 
to seek judicial review of the Minister's decision. 

[33] The Director stated decisions of the Minister cannot be appealed to the Board. 

The Director noted the specific circumstances under which a reclamation certificate can be 

appealed to the Board. He said there is no provision in EPEA that allows for an appeal of the 

Minister's decision. 

[34] The Director stated the Appellants' remaining arguments, such as the failure to 

consider the merits of their appeal, the lack of an opportunity for them to be heard, and the 

question of whether a mediation is a hearing, cannot be considered because the Board cannot 

hear the appeal. The Director said the arguments are irrelevant to the original decision to issue 

the Reclamation Certificate to which the Appellants state their appeal relates. The arguments 
would only be material if the Appellants' appeal was from the subsequent decision or actions of 

the Board or Minister. 

[35] The Director submitted the Appellants cannot appeal to the Board, because the 

Board does not have the jurisdiction to consider an appeal from a decision of the Minister and 

cannot reinstate a previously withdrawn appeal, such as the Eggers' initial appeal, that has been 

subsequently appealed, such as the Reclamation Certificate Holder's appeal, and resolved. 
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Reclamation Certificate Holder 

[36] The Reclamation Certificate Holder noted the majority of the Appellants' 

concerns related to the Board's process and stated that it had no COlranents of its 
own on that 

issue. The Reclamation Certificate Holder said it followed the process set by the Board. It 

stated the reinstatement of the Reclamation Cel•ificate was based on the land and land use. The 

Reclamation Certificate Holder stated complaints about the existing criteria should not bear on 

the decision that was reached. 

[37] The Reclamation Certificate Holder's understanding of the legislation is that it 

does not allow for appeals from a Ministerial decision. 

[38] The Reclamation Certificate Holder explained the site is significantly improved 
from the condition it was left by the operator, and the Orphan Well Association went to 

extraordinary efforts to work within the restrictions set by the Appellants. 

IV. ANALYSIS 

[39] The Board's jurisdiction with respect to appeals is set out in EPEA. Under section 

95(5)(a)(iii) of EPEA, the Board may dismiss an appeal if it is not properly before the Board.la 

[40] Section 91(1) 13 specifies the types of decisions made by the Director that may be 

appealed. It is clear that there are no circumstances under which the Board can hear an appeal of 

the Minister's decision. The appeal filed by the Appellants is properly characterized as an 

12 

13 

Section 95(5)(a)(iii) of EPEA provides: 
"The Board may dismiss a notice of appeal if for any other reason the Board considers that the 
notice of appeal is not properly before it." 

The sections of 91(1) of EPEA that refers to reclamation certificates are: 

"A notice of appeal may be submitted to the Board by the following persons in the following 
circumstances: 

i) where an inspector issues a reclamation certificate under section 138, or the Director or 

an inspector amends a reclamation certificate under section 139, the operator and any 
person who receives a copy of the certificate or amendment under section 145 may 
submit a notice of appeal; 

(j) where the Director or an inspector cancels a reclamation certificate, the operator may 
submit a notice of appeal; 

(k) where the Director or an inspector refuses to accept an application for a reclamation 
certificate or an inspector refuses to issue a reclamation certificate, the operator may 
submit a notice of appeal 
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attempt to appeal the Minister's decision (i.e. the Order) and, therefore, the Board does not have 

jurisdiction to hear it as it is not properly before the Board (to use the language in section 

95(5)(a)(iii) of EPEA). The Board exercises its discretion to dismiss the appeal on that basis. 

[41] 
appeal of the 

reinstate it. 

However, the Appellants argued their appeal should be characterized as being an 

original decision to issue the Reclamation Certificate and not of the Order to 

[42] The Appellants argued their original appeal should have remained open until the 

mediation was completed. In response to that submission, the Board is of the view that, even if 

the Appellants had left their appeal open and had not withdrawn their original appeal, as soon as 

the Minister issued her Order reinstating the Reclamation Certificate, the original decision of the 

Director was of no force or effect. The Director's original decision and the decision to cancel the 

Reclamation Certificate were replaced by the Minister's decision. The Minister's decision 

overrides any decision made by the Director. 

[43] Section 11 of the Environmental Appeal Board Regulation, Alta. Reg. 114/93 (the 
"Regulation") provides the Board with the ability to hold a mediation meeting. 14 The mediation 

process can result in agreements between the parties participating in that process or it can result 

in amendments to an approval or licence. If there is a change to the regulatory document (in this 

case the Reclamation Certificate), the changes must be recommended to the Minister for her final 

approval. Section 12 of the Regulation specifies the timeframe in which a report and 

recommendations must be submitted to the Minister after a mediation meeting is held. as This 

14 

15 

Section 11 of the Regulation provides: 
"Where the Board has determined the parties to the appeal, the Board lnay, prior to conducting the 
hearing of the appeal, on its own initiative or at the request of any of the pa•ies, convene a 
meeting of the parties and any other interested persons the Board considers should attend, for the 
purpose of 

(a) mediating a resolution of the subject matter of the notice of appeal, or 

(b) determining any of the matters referred to in section 13." 
Section 12 of the Regulation states: 

"(1) Where the parties agree to a resolution of a notice of appeal filed pursuant to section 
91(1)(a) to (j) of the Act or section 115(1)(a) to (i), (k), (m) to (p) or (r) of the WaterAct, 
the Board shall within 15 days 
(a) prepare a report and recolnlnendations that are signed by the parties and reflect 

the agreed upon resolution, 
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clearly shows the Board can hold mediation meetings in which the appeal can be resolved. This 

is obviously the overall propose of the Board's mediation process to attempt to resolve appeals 
without the necessity of a public hearing. Section 94(3) of EPEA anticipates the situation where 

a decision or report to the Minister may be made without a hearing. 16 Such a situation may occur 

when an agreement is reached through mediation. The Regulation also contemplates the 

Minister issuing a Ministerial Order as a result of a mediated agreement. 

[44] In its con'espondence with the Appellants, the Board clearly instructed the 

Appellants that if they did not participate in the mediation meeting, a decision could be made 

without their input. The Board was aware a mediated agreement could impact the Appellants' 
right to a further appeal on the matter, so the Board made numerous attempts to contact the 

Appellants before the mediation meeting.17 

[45] In the Board's November 15, 2011 letter to the Appellants advising them of the 

Reclamation Certificate Holder's appeal, the Board advised the Appellants that: 

"The Board has the ability to recommend to the Minister of Environment 
that a Reclamation Certificate should be issued for this well site. The Board 
could make this recommendation following either a mediation meeting or a 
hearing. If the Board was to make such a recommendation and the Minister 
accepts it, you would not have the ability to appeal that decision. 

(b) submit the report and reconmaendations to the Minister to be dealt with under 
section 100 of the Act, and 

(c) send a copy of the report and recommendations to each party. 
(2) Where the parties agq'ee to a resolution of a notice of appeal filed pursuant to section 

91 (1)(k) or (1) of the Act or section 115 (1)(i), (j), (1) or (q) of the Water Act, the Board 
shall within 15 days 
(a) make its written decision reflecting the agreed upon resolution, 
(b) obtain the signatures of all the parties to the appeal consenting to the written 

decision, 
(c) send a copy of the written decision to each pm•¢, and 
(d) give notice as required under section 98(3)(a) of the Act to all other persons who 

the Board considers should receive notice of the decision." 
•6 Section 94(3) of EPEA provides: 

"The Board may, with the consent of the parties to an appeal, make its decision under section 98 
or its report to the Minister without conducting a hearing of the appeal." 

• See: Board's letters dated November 15, 2011, December 14, 2011, January 16, 2012, January 17, 2012, 
January 28, 2012, and Februm•¢ 3, 2012. 
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If you wish the Board to hear your view on this matter and participate in this 
appeal, you should advise the Board in writing of your wish to do so, and provide 
your available dates for a mediation meeting of hearing by December 12, 21111. 

Please note that if you do not respond to this request, the Board may proceed 
to make a decision without your input and without further notice to you." 
(Emphasis in original) 

[46] The Appellants were provided with notice of the appeal, a copy of the Record and 

all subsequent con'espondence, and opportunities to respond to the Board regarding the 

mediation meeting, even though they did not respond to the Board's original request to notify the 

Board if they wanted to participate in the appeal process. The Appellants were asked to notify 
the Board by December 12, 2011, of their intent to participate in the appeal process. Even 

though the Board did not have to provide further notice of the mediation meeting to the 

Appellants because they did not respond to the Board's request, the Board did make every effort 

to keep the Appellants informed of the progress of the appeal. 

[47] Between the first mediation meeting and the Director requested the Board 

recormnend the Reclamation Certificate be reinstated, the telxnS of the mediated agreement were 

fulfilled to the satisfaction of the Director. The Director has the responsibility in these cases, as 

he does with any application before him, to determine if the objectives of EPEA have been met. 

If the objectives are not met, the Director has the ability to deny an application, just as he would 

have had the ability to do in this case after a mediated agreement. If the terms of the agreement 
had not been met, the Reclamation Certificate Holder's appeal would have either proceeded to a 

hearing or the Reclamation Certificate Holder might have withdrawn its appeal. At no time, 
including ttn'ough mediation, can the Director fetter his discretion. He has an obligation to 

protect the enviromnent as required under EPEA and ensure policies, such as the reclamation 

criteria, are met. 

[48] The Appellants argued the Board forced the Appellants to withdraw their original 
appeal. It is the practice of the Board to ask appellants if they want to withdraw their appeals 
when the decision of the Director being appealed has been cancelled. The Board asks this 

question to eliminate the need for a submission process on whether the appeal is moot. Although 
the Board cannot state with certainty what counsel for the Director would have done if the appeal 
had not been withdrawn, the Board assumes counsel would have filed a motion to dismiss the 
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appeal on the grounds the appeal was moot. Then the Board would have asked for submissions 

from the Appellants, Reclamation Certificate Holder, and Director on the issue. 

[49] The Appellants were free to contact legal counsel to discuss the potential 

consequences of withdrawing their appeal. Although the Board cannot provide legal advice, the 

Appellants could have contacted the Board if they had additional questions regarding options 
available to them and the Board's process. The Board appreciates the Appellants might have 

considered the cancellation of the Reclamation Certificate as achieving what they had wanted in 

their appeal. However, it was also the Appellants' responsibility, and certainly in the 

Appellants' interests, to remain involved in the process when the cancellation of the Reclamation 

Certificate was appealed by the Reclamation Cel•ificate Holder. The Board contacted the 

Appellants directly when the Reclamation Certificate Holder filed its appeal. The Appellants 

were asked to notify the Board if they wanted to be involved in the Reclamation Certificate 

Holder's appeal. Just as the Board cannot force a party to withdraw its appeal, the Board cannot 

make a person a party to an appeal without some indication they want to be involved. The Board 

did not hear from the Appellants until February 6, 2012, two and a half months after the original 
letter was sent to the Appellants asking them to notify the Board of their intent to be involved in 

the appeal. 

[50] Although the Appellants apologized for not meeting the deadline set by the 

Board, they did not provide any explanation for failing to respond to the Board during the period 
following the Board's November 15, 2011 correspondence. 

[51] The Appellants said the only result that could have occurred from the mediation 

meeting was that the Reclamation Certificate would be reissued. The Board disagrees with this 

assertion. The parties to the mediation can, and typically do, draft a resolution that reflects the 

resolution achieved through mediation. It is possible that no resolution is achieved and the 

appeal then proceeds to a hearing. It is also possible that if one of the signatories to a mediated 

agreement does not comply with all the conditions contained in the agreement, the other party 

may bring the appeal forward to a hearing. If the appeal is withdrawn at mediation, and the 

terms of the agreement are not met, the other party could take court action. The terms and 

conditions of the agreements achieved at any mediation vary with the parties and issues raised in 

the appeals. 
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[52] The actual parties to the Reclamation Certificate Holder's appeal were the 

Director and Reclamation Certificate Holder. The issue concerned the Appellants' lands, so the 

Board asked the Appellants if they wanted to be a party to the appeal. However, as with the 

recipient of any such request, if the recipient wants its concerns heard by the Board, it must 

indicate this to the Board. The Appellants failed to do this in any reasonably timely fashion. 

Under section 95(5) of EPEA, the Board has the ability to dismiss an appeal for failing to 

respond to the Board's request for additional information. 18 The Appellants did not respond to 

the Board's numerous correspondence until just before the mediation was scheduled. The Board 

wishes to point out that, even after receiving this last minute response from the Appellants, it did 

not deny the Appellants access to the mediation meeting. Had they indicated a willingness to 

attend, they would have been welcomed to do so, or they could have a sent a representative to 

present their concerns. 

[53] The Appellants argued that, because they were not parties to the Reclamation 

Certificate Holder's appeal, nothing done in that appeal could adversely affect their rights. With 

respect, the Board does not agree with this generalized statement. In other decisions made by 
AESRD, there may be many persons who are directly affected by the decision and would 

therefore have valid rights to appeal (assuming other requirements are met e.g. having 
previously filed a valid Statement of Concern). If one appellant chooses to withdraw its Notice 

of Appeal, waits to see the outcome of the other persons' appeals, and then, if it does not like the 

outcome of those appeals, asks for its appeal to be reinstated, the Board cannot reinstate that 

appeal. There must be certainty in the Board's process and decision-malting. The process is not 

intended to be open-ended. 

[54] The Appellants argued the Board had an obligation to ask the Appellants if they 
wanted their appeal to be reinstated after the Reclamation Certificate was reinstated. There is 

nothing in the legislation that allows the Board to reinstate an appeal. The Board, as a quasi- 

18 Section 95(5)(a)(iv) of EPEA states: 

"The Board may dislniss a notice of appeal if the person who submitted the notice of appeal fails 
to comply with a written notice under section 92." 
Section 92 of EPEA provides: 
"Where the Board receives a notice of appeal, it may by written notice given to the person who 
submitted the notice of appeal requh'e the submission of additional information specified in the 
written notice by the time specified h• the written notice." 
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judicial body, can only do what is expressly stated in its enabling legislation. If the Board did 

reinstate the appeal, it would be acting outside its jurisdiction. 

[55] The legislation does not contemplate having two "live" decisions regarding the 

same matter at the same time. In essence, the Appellants are seeking to have the original 

decision to issue the Reclamation Certificate exist at the same time the Order is in place. There 

is only one decision that applies to the Reclamation Certificate, and that is of the Minister. As 

stated above, that decision is not appealable. The only recourse for the Appellants, if they want 

the Reclamation Certificate revoked, is to seek judicial review of the Minister's decision. 

V. DECISION 

[56] The Board finds the appeal of Mr. Peter and Ms. Levke Eggers is not properly 
before the Bom'd. Therefore, the Board dismisses the appeal. 

Dated on June 7, 2013, at Edmonton, Alberta 

"original signed bv" 
Alex MacWilliam 
Panel Chair 

"original signed bv" 
Jim Barlishen 
Board Member 

"original signed bY" 
Eric McAvity 
Board Member 


