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EXECUTIVE SUMMARY

Alberta Environment and Parks (AEP) issued an enforcement order (EO) to Cherokee Canada

Inc. and 1510837 Alberta Inc. (collectively, Cherokee) and an environmental protection order

(EPO) to Cherokee Canada Inc., 1510837 Alberta Inc., and Domtar Inc. (Domtar) relating to

lands in northeast Edmonton formerly used as wood preservative plant. The orders were issued

under the Environmental Protection and Enhancement Act. The Appellants* appealed the

issuance of the EO and EPO to the Environmental Appeals Board (the Board).

The Board held an oral preliminary motions hearing to hear arguments on: (1) whether the Board

has jurisdiction to accept the appeals of the EO, (2) whether interim stays issued by the Board

should remain in place for the EO and EPO, (3) document production, and (4) whether the

appeals should be consolidated.

At the preliminary motions hearing, the parties agreed to defer discussions on the stay

applications, document production, and consolidation of appeals. Therefore, these reasons only

deal with whether the Board has jurisdiction to hear the appeals of the EO.

Based on the submissions and arguments provided, the Board found it has the jurisdiction to hear

the appeals of the EO. The conditions of the EO effectively resulted in the ceasing of the

operation of the berm, which is an appealable decision under section 91(l)(e) of the

Environmental Protection and Enhancement Act.

* The Appellants in this decision are Cherokee Canada Inc., 1 S 10837 Alberta Inc., and Domtar Inc.
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I. INTRODUCTION

[ 1 ] These are the Environmental Appeals Board's (the "Board") reasons for its

decision on a preliminary motion concerning the Board's jurisdiction to accept an appeal.

Initially, four preliminary motions were raised in the appeals of two decisions made by the

Director, Red Deer-North Saskatchewan Region (the "Director").

[2] The appeals relate to: (1) the Director's decision to issue Enforcement Order No.

EPEA-EO-2016/03-RDNSR (the "EO") to Cherokee Canada Inc. and 1510837 Alberta Ltd.

(collectively, ̀ `Cherokee"), and (2) the Director's decision to issue Environmental Protection

Order No. EPO-2016/OS-RDNSR (the "EPO") to Cherokee and Domtar Inc. ("Domtar")

(collectively the "Appellants"). The EO and EPO were issued pursuant to the Environmental

Protection and Enhancement Act, R.S.A. 2000, c. E-12 ("EPEA"). The EO and EPO relate to a

former wood processing facility (the "Site") located in the northeast part of the City of

Edmonton.

[3] Cherokee appealed the Director's decisions to issue the EO (EAB Appeal Nos.

16-055 and 16-056), and Cherokee and Domtar appealed the Director's decision to issue the

EPO (EAB Appeal Nos. 16-052, 16-053, and 16-054).

[4] The four preliminary motions related to: (1) whether the Board has jurisdiction to

accept the appeals of the EO, (2) whether interim stays issued by the Board should remain in

place for the EO and EPO, (3) document production, and (4) whether the appeals should be

consolidated. In addition to receiving written submissions on the preliminary motions, the Board

held an oral preliminary motions hearing and heard legal argument on the motions.

[5] Based on the Director's record of the information he considered in issuing the

orders, and the oral and written submissions from the Appellants and the Director (collectively,

the "Parties"), the Board determined it has jurisdiction to hear the appeals of the EO. The Parties

agreed to place the three remaining motions (the stays of the EO and EPO, document production,

and consolidation of the appeals) in abeyance. There was no challenge to the Board's

jurisdiction to hear the appeals of the EPO.
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II. BACKGROUND

[6] On December 18, 2016, the Director issued the EO to Cherokee with respect to a

berm Cherokee had constructed on the Site. The berm was constructed using contaminated soil

material, allegedly without sufficient sampling or characterizing the soil as to waste type.

According to the Director, the construction of the berm was in fact the construction of either a

Waste Management Facility or a Class i Landfill as defined in the Waste Control Regulation,

A.R. 192/196. On December 20, 2016, the Director issued the EPO to the Appellants requiring

them to identify, delineate, and remediate contaminants released from the historical wood

processing operation at the Site.

[7] Cherokee currently owns and holds an approval issued by Alberta Environment

and Parks ("AEP") ~ for the Site (EPEA Approval No. 9724-04-00). Domtar operated a wood

processing plant on the Site from 1924 to 1987, and subsequently sold the Site to Cherokee.

When it operated the plant, Domtar treated wood products with wood preservatives, which are

the contaminants of concern to the Director.Z

[8] On December 22, 2016, the Board received a Notice of Appeal from Domtar

appealing the EPO. On December 23, 2016, the Board received separate Notices of Appeal from

Cherokee appealing the EPO and the EO. The Board acknowledged the Notice of Appeal from

Domtar on December 22, 2016 and the Notices of Appeal from Cherokee on December 23, 2016,

and notified the Director of the appeals.

[9] Given the multiple decisions of the Director and the multiple appeals that have

resulted, the following chronology of the procedural steps taken to date is somewhat lengthy.

[ 10] On January 5, 2017, Cherokee applied for a stay of the EO.

~ Alberta Environment and Parks has gone by several different names during the course of this matter. "AEP
refers to Alberta Environment and Parks and its predecessor Departments.

` The Site has been referred to as both a wood processing facility and wood preserving facility. The Board's
understanding is the facility processed wood products (i.e. turning wood into railway ties and telephone poles) and
then treated these products with wood preservatives. The Approval refers to a "wood processing plant."
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[ 1 1 ] On January 12, 2017, based on the written submission of Cherokee, the Board

granted a temporary (interim) stay3 of the EO and asked the Director to provide a response

submission and Cherokee to provide a rebuttal submission.

[12] On January 13, 2017, the Director provided his response submission on the stay

application relating to the EO. The Director also made a preliminary motion arguing the Board

does not have the jurisdiction to hear the appeals of the EO.

[13] On January 30, 2017, Cherokee provided its rebuttal submission on the stay

application relating to the EO.

[14] On January 31, 2017, Cherokee provided a response submission on the issue of

the Board's jurisdiction to hear the appeals of the EO.

[ 15] On February 13, 2017, Cherokee applied for a stay of the EPO.

[16] On February 21, 2017, based on the submission Cherokee provided, the Board

granted a temporary (interim) stay of the EPO as against Cherokee. The Board asked the

Director to provide a response submission and asked Cherokee to provide a rebuttal submission.

[ 17] On February 22, 2017, Domtar applied for a stay of the EPO.

[18] On February 22, 2017, the Director provided a submission on the jurisdictional

issue regarding the EO. The Director provided further clarification on February 28, 2017.

[ 19] On February 28, 2017, based on the submission Domtar provided, the Board

granted a temporary (interim) stay of the EPO as against Domtar. The Board asked the Director

to provide a response submission and asked Domtar to provide a rebuttal submission.

[20] On February 28, 2018, the Director provided the response submission regarding

Cherokee's application for stay of the EPO.

[21] On March 1, 2017, the Appellants provided their initial submissions regarding the

request for the Director's record dating back to 1987.

' There has been some debate over the proper term for the type of stay the Board granted. In the past, the
Board has used the term "temporary stay." AEP has objected to this term on the basis that all stays are temporary
and prefers the term "interim stay." In any event, either term is used to refer to a stay put in place on an initial basis
to provide time for the parties to provide the Board with more detailed submissions on the merits of the stay
application.



-4-

[22] On March l4, 2017, the Director provided the response submission regarding

Domtar's application for a stay of the EPO. The Director also filed a response submission

regarding the request for the Director's record.

[23] On March 21, 2017, the Appellants provided their rebuttal submissions regarding

the request for the Director's record.

[24] On March 27, 2017, Cherokee provided its rebuttal submission with respect to the

Board's jurisdiction to hear the appeals of the EO.

[25] On March 28, 20l 7, Cherokee and Domtar provided their rebuttal submissions in

relation to their stay requests.

[26] On April 6, 2017, Cherokee filed a motion to consolidate the appeals.4

[27] On April 10, 2017, Domtar notified the Board it did not oppose Cherokee's

motion to consolidate the appeals.

[28] On April 21, 2017, the Board held a mediation meeting in Edmonton to deal with

the production of documents, to determine if the appeals could be resolved through mediation,

and to discuss the most expedient manner to deal with the appeals in the event they could not be

resolved. Although some progress was made, the matters were not resolved.

[29] On June 7, 2017, the Board received a copy of the documents the Director relied

on to make his decision to issue the EPO (the "Record") and a copy was provided to the Parties

on June 9, 2017.

[30] On August 1, 2017, the Board confirmed a preliminary motions hearing would be

held on September 19, 2017 to hear arguments regarding the appeals of the EO and EPO. The

Board advised the Parties the purpose of the preliminary motions hearing was to hear legal

arguments on the following motions:

1. stay requests of the EPO filed by the Appellants;

2. document production request for the Director's Records back to 1987 in
relation to the EPO;

4 Cherokee was seeking to consolidate the appeals of the EO and the EPO, as well as appeals filed by
Cherokee with respect to the Director's decision not to issue an amending approval and remediation certificate.
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3. stay request of the EO filed by Cherokee;

4. jurisdictional issue of whether the EO is appealable raised by the Director;
and

5. whether documents are missing in the Director's Record as it relates to the
EO.

[31 ] On August l 6, 2017, the Board added the motion for consolidation of the appeals

as a matter to be heard at the preliminary motions hearing.

[32] On August l6, 2017, the Director notified the Board he did not believe it was

appropriate to consider consolidating the appeals until after the other preliminary motions

dealing with jurisdiction were addressed.

[33] On September 11, 2017, the Parties provided supplemental submissions on the

motions to be heard at the preliminary motions hearing.

[34] On September 19, 2017, the Board held an oral preliminary motions hearing to

hear arguments on the motions: whether the various appeals should be heard together, the

production of further documents, whether the appeals of the EO should be dismissed, and

whether the interim stays of the EO and. EPO should be continued.

[35] At the preliminary motions hearing, the Parties agreed the request to have the

hearings of the appeals consolidated should be put into dealt at another time. The Appellants

withdrew their motions regarding document production, on a without prejudice basis. Finally,

Cherokee and the Director agreed to postpone any decisions on the interim stays until additional

sampling data were received.s

[36] In its decision letter dated October 31, 2017, the Board advised the Parties that the

Director's motion to dismiss the appeals filed by Cherokee was denied and those appeals were

properly before the Board. The following sets out the Board's detailed reasons for that decision.

5 On September 25, 2017, Domtar requested the Board make a final decision on the stay application. The
Board will provide a decision on Domtar's request separately.



III. JURISDICTION -ENFORCEMENT ORDER

A. Submissions

Cherokee

[37] Cherokee noted the EO was issued under section 210 of EPEA,6 and it relates to

remediation and Brownfield redevelopment activities undertaken by Cherokee and Domtar at the

former Domtar wood processing site. The EO requires Cherokee to prepare a sampling and

delineation plan for the berm and Parcel Y and to prepare and potentially implement remedial

action plans. (Parcel Y is the eastern portion of the main part of the Site and is the largest of the

parcels. It includes the berm that is central to the appeals.)

[38] Cherokee noted the Director purportedly issued the EO pursuant to sections

210(1)(d) and (e) of EPEA, and orders issued pursuant to these sections are not appealable.

[39] Cherokee argued the Board has jurisdiction to hear the appeal for the following

reasons:

the EO, in substance, falls under sections 210(1)(b) and (c) of EPEA by
having the effect of requiring the stopping, shutting down, or cessation of
a thing, namely the destruction and effective removal of the berm from
operation, and decisions under these sections are subject to appeal;

e Section 2l0 of EPEA provides:

"(1) Where in the Director's opinion a person has contravened this Act, except section 178,
179, 180, 181 or 182, the Director may, whether or not the person has been charged or
convicted in respect of the contravention, issue an enforcement order ordering any of the
following:

(a) the suspension or cancellation of an approval, registration or certificate of
qualification;

(b) the stopping or shutting down of any activity or thing either permanently or for a
specified period;

(c) the ceasing of the construction or operation of any activity or thing until the
Director is satisfied the acrivity or thing will be constructed or operated in
accordance with this Act;

(d) the doing or refraining from doing of any thing referred to in section 113, 129,
140, 150, 156, 159, 183 or 241, as the case may be, in the same manner as if the
matter were the subject of an environmental protection order;

(e) specifying the measures that must be taken in order to effect compliance with
this Act."
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2. the EO cannot fall within the provisions of section 113 of EPEA because
the EO does not conform to the timing and other restrictions in sections
113(4) and (5), and the restrictions on appeals arising from sections 210(d)
and (e) cannot apply;

3. the Director's attempt to characterize the EO under section 113 of EPEA
is inconsistent with the language of the EO itself and how it was
communicated to the Appellants;

4. the Board was created as a specialized appeal tribunal as an alternative to
the courts, and the courts have recognized the Board's unique expertise to
address appeals with technical and legal issues that are within the Board's
purview and mandate; and

5. the Director's position that a few of the intertwined legal and factual
issues should be reviewed by the court while the remaining issues should
be dealt with by the Board is without merit and would result in an
inefficient procedure and potentially inconsistent outcomes.

[40] Cherokee distinguished these appeals from the Board's decision in Cleanit

Greenit~ on the basis the EO requires the removal of part or all of the berm, which would render

the berm non-operational for its purpose as a noise and physical barrier to the rail line and

highway, and would result in stopping further redevelopment of the site. Cherokee explained a

complete and functional berm is required under the development permit issued by the City of

Edmonton.

[41] Cherokee stated the Director's decision to apply the waste criteria to the berm

would result in the removal of at least part, if not all, of the berm. Cherokee explained that in

order to meet the requirement of actively treating or removing any hazardous waste, they would

have to stop using, and remove parts or all of, the berm.

[42] Cherokee submitted the berm and redevelopment of the site are activities or things

within the meaning of sections 210(1)(b) and (c) of EPEA and are, therefore, appealable.

[43] Cherokee argued their right to appeal should be construed generously not

pursuant to the narrow and technical approach advocated by the Director. Cherokee stated the

Board was created as a specialized tribunal with expertise in the application of the regulatory

remedies available under EPEA. Cherokee said this was important when determining if a

Cleanil Greenit Composting System Inc. v. Director, Northern Region, Operations Division, Alberta
Environment and Sustainable Resource Development (06 August 2013) Appeal Nos. 11-177 and 12-041-D (AEAB).
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statutory appeal is available or if the affected person should be confined to the remedy of judicial

review before the courts.

[44] Cherokee referred to the Alberta Court of Queen's Bench decision in Graham v.

Alberta (Director, Chemicals Assessment &Management, Environmental Protection)$ in which

the Court found: (1) the limits of the Board's jurisdiction are within its jurisdiction to determine;

and (2) the Board has a broad discretion to hear and determine appeals on a wide variety of

matters.

[45] Cherokee submitted the Board is entitled to take a broad view of its jurisdiction

with respect to the EO and Cherokee's right to appeal.

[46] Cherokee argued the Board should apply principles of inclusiveness as they relate

to Cherokee's appeal rights. Cherokee explained that, in these circumstances, the Board would

be addressing a number of intertwined appeals involving the same facts, parties, witnesses and

records, as well as dealing with many of the same issues. Cherokee stated there would be

increased costs and the potential for inconsistent rulings if parts of the EO were reviewed by the

court in a judicial review.

[47] Cherokee disagreed with the Director's assertion the conditions in the EO only

require actions taken by the parties found within section 210(d) and (e) of EPEA and, therefore,

the EO is not appealable.

[48] Cherokee submitted the EO falls in substance under sections 210(1)(b) and (c) of

EPEA, as the purpose of the EO is to stop use of the berm in its current composition, require

removal of some or all of the berm, and stop continued redevelopment of the site. Cherokee

considered the EO as a challenge to their construction and use of the berm, and the effect of the

EO will require Cherokee to remove the berm.

[49] Cherokee noted an enforcement order is appealable under sections 210(1)(a), (b),

and (c) if it requires the stopping, shutting down, or cessation of any activity ar thing. Cherokee

explained the berm is a noise and physical barrier for the adjacent rail line and highway, and it is

essential for the development of the site. Cherokee stated the berm is therefore a "thing" under

8 Graham v. Alberta (Director, Chemicals Assessment &Management, Environmental Protection) 1996
Carswell Alta 885, [1996] AJ No. 1184 (Alta QB)(WL), aff'd 1997 ABCA 24] .



sections 210(1)(b) and (c). Cherokee noted the term "thing" is not defined in the applicable

legislation and, therefore, the ordinary meaning should apply, which would encompass the berm.

[50] Cherokee stated the berm is an "activity" under sections 210(1)(b) and (c) given

the purpose of the berm. Cherokee noted that "activity" is defined in section 1(a) of EPEA, and

the berm is captured under section 5 of the Schedule of Activities as it is used for controlling soil

and groundwater contamination.9

[51 ] Cherokee noted section 1 of the Schedule of Activities says the release of

substances that cause or may cause an adverse effect is an "activity." Cherokee argued the

wording of the EO contemplates the berm is an "activity" as it suggests the berm is causing a

release, even though Cherokee disputed this is occurring. Cherokee stated the requirement to

stop the use or operation of the berm brings the EO under sections 210(1)(b) and (c) and is

appealable.

[52] Cherokee stated that whether the berm is a "thing" or an "activity," the EO

fundamentally requires it be removed. Cherokee said completing the requirements of the EO

will involve removal of all or part of the berm based on the following:

1. the Director stated the waste criteria should apply to the berm;

2. if soils used for the berm are classified as waste, the berm would need to
be approved as a waste management facility, which was never
contemplated in discussions with AEP or plans for the site, and would not
meet the applicable legislation;

3. the Director advised 11 of 16 of the samples collected during AEP's own
sampling met the hazardous waste criteria;

4. Cherokee noted all samples would meet the remediation criteria, which
they submitted are the correct criteria;

5. the EO states that contaminated soils in the berm contain substances,
which are hazardous wastes;

9 Section 1(a) of EPEA defines "activity as:

"an activity or part of an activity listed in the Schedule of Activities."

Section 5 of the Schedule of Activities provides:

"The construction, operation or reclamation of ...

(k) any facility for the control of water, air or land contamination or for the control of the
quality of water, air or land...."



-10-

6. the EO requires a remedial plan to describe how hazardous wastes will be
actively treated or removed; and

7. it is probable the only way to meet the Director's expectations is to
remove a large portion of the berm, if not all of the berm, which would
jeopardize the Brownfield redevelopment.

[53] Cherokee stated the EO is, in substance, grounded in sections 210(1)(b) and (c)

and, therefore, is within the Board's jurisdiction.

[54] Cherokee argued the Director's position on authority for the EO was incorrect.

Cherokee stated the Director's position on jurisdiction appeared to be the EO requires actions

under section 113, ~ ° which precludes it from appeal pursuant to section 210(1)(d). ~ 1 According

to Cherokee, this cannot be sustained because the EO does not meet the requirements of sections

113(4) and (5) of EPEA and, therefore, cannot be grounded in section 113. Cherokee submitted

the EO cannot be subject to the exceptions to the Board's jurisdiction under sections 210(1)(d).

[55] Cherokee stated the EO does not meet the requirements of sections 113(4) and (5)

for the following reasons:

1. there has been no release by Cherokee since they only moved impacted
soil that had been on the site for almost 30 years from one part of the site
to another, and no substances were introduced or released as a result;

10 Section 113 of EPEA provides:

"(1) Subject to subsection (2), where the Director is of the opinion that

(a) a release of a substance into the environment may occur, is occurring or has
occurred, and

(b) the release may cause, is causing or has caused an adverse effect,

the Director may issue an environmental protection order to the person responsible for the
substance.

(2) Where the release of the substance into the environment is or was expressly authorized by
and is or was in compliance with an approval, code of practice or registration or the
regulations, the Director may not issue an environmental protection order under
subsection (1) unless in the Director's opinion the adverse effect was not reasonably
foreseeable at the time the approval or registration was issued, the code of practice was
adopted or the regulations were made, as the case may be."

~ ~ Section 210(1)(d) of EPEA states:

"Where in the Director's opinion a person has contravened this Act, except section 178, 179, 180,
181 or 182, the Director may, whether or not the person has been charged or convicted in respect
of the contravention, issue an enforcement order ordering any of the following:...

(d) the doing or refraining from doing of any thing referred to in section 113, 129,
140, 150, 156, l 59, 183 or 241, as the case may be, in the same manner as if the
matter were the subject of an environmental protection order ...."



2. any release that may have occurred and for which Cherokee may be
responsible for by law, occurred prior to September 1, 1993, and resulted
from an activity that was permanently discontinued by that time; and

3. AEP failed to show any actual adverse effect, which is required under
section 113(5), and the risk assessments before the Board show there will
not be an adverse effect to human or ecological health.

[56] Cherokee said the EO falls under sections 210(1)(b) and (c), and the appeal is

within the Board's jurisdiction.

[57] Cherokee stated it would not serve the Parties to fracture the different appeals

before the Board and direct one portion to the court when the issues can be handled most

efficiently and effectively in the Board's review and within the Board's mandate and expertise.

Cherokee said this would avoid unnecessary cost and duplication and prevent the possibility of

inconsistent rulings.

[58] Cherokee submitted the Director's question as to the Board's jurisdiction was

raised only after Cherokee obtained an interim stay. Cherokee said that, if the Director had a

legitimate argument with respect to jurisdiction, one would expect the issue to be raised in

advance of having the Board rule on the stay request. Cherokee stated the EO itself

demonstrates the weakness in the Director's position including the following:

1. the EO states that it was issued pursuant to section 210 of EPEA;

2. the EO references remedial duties pursuant to section 112 of EPEA,12 not
section 113;

'~ Section 112 of EPEA provides:

"(1) Where a substance that may cause, is causing or has caused an adverse effect is released
into the environment, the person responsible for the substance shall, as soon as that
person becomes aware of or ought to have become aware of the release,

(a) take all reasonable measures to

(i) repair, remedy and confine the effects of the substance, and

(ii) remediate, manage, remove or otherwise dispose of the substance in
such a manner as to prevent an adverse effect or further adverse effect,

and

(b) restore the environment to a condition satisfactory to the Director.

(2) Where

(a) a substance was released into the environment before September 1, 1993, and

(b) the activity that resulted in the release was permanently discontinued before that
date,
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3. the EO makes no reference to section 113;

4. the Director made submissions on Cherokee's stay application before any
submission on the jurisdictional issue; and

5. the EO includes the typical language indicating that Cherokee may appeal
the EO to the Board and attaches section 91 of EPEA (the notice of appeal
provisions).

[59] Cherokee stated that, if the Director intended to issue the EO under section

210(1)(d), he should have done so. Cherokee submitted the onus was on the Director to advise

Cherokee of the basis for the EO, and by including the appeal language in the EO and attaching

section 91 of EPEA, the Director indicated the EO was appealable.

[60] Cherokee stated that, if the Director's description of the facts in the EO is

accepted, then by his own admission, the Board has jurisdiction over the appeal:

1. the berm is a "thing";

2. the berm is an "activity" because it requires an authorization to be
constructed;

3. if the waste criteria apply, the berm would have to be removed and
disposed of as waste, and would be stopped as an "activity" or "thing";
and

4. the EO falls under sections 210(1)(b) and (c) of EPEA and is appealable.

[61 ] Cherokee stated the EO cannot properly fall under section 210(1)(d) because it

does not meet the requirements of sections 113(4) and (5).

[62] Cherokee stated its appeal rights on a matter within the Board's expertise should

be interpreted generously, not restrictively and narrowly as submitted by the Director.

[63] Cherokee submitted AEP mishandled the file, and the Minister, AEP, and the

public would benefit to have the Board intervene and put the matter back on an acceptable path.

Cherokee stated it is in the public interest for the Board to accept jurisdiction in the appeal.

[64] Cherokee asked the Board find it has the jurisdiction to hear the appeal.

the person responsible for the substance shall as soon as that person is aware that the substance
may cause, is causing or has caused an adverse effect, take the actions specified in subsection (1)."
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2. Director

[65] The Director stated the EO does not stop, shut down, or cease operation of the

berm. The Director explained the EO requires the berm be sampled to determine what

contaminants are there and, if present, at what levels, depths, and locations, and a remedial plan

be submitted for those areas that have hazardous substances which may require removal,

treatment, or management. The Director stated neither the words nor the intent of the EO is for

the berm to be removed. The Director explained the berm may remain as is or may require

application of remedial techniques. The Director said if he wanted the berm removed, he would

have explicitly put it in the EO. The Director stated the focus of the EO was the identification of

what substances are present.

[66] The Director stated that if the EO does not explicitly require any of the actions

listed under sections 2]0(1)(a), (b), or (c), then the Board does not have to analyze whether the

berm or development of the site are things or activities to which these sections apply.

[67] The Director stated the doing of things required in the EO are within section 113

and subsections (4) and (5) are irrelevant. The Director said the placement of substances in the

berm may be continuing to release contaminants, and it is irrelevant if the contaminants

originated prior to 1993. The Director noted section 113 states an environmental protection

order may be issued where a release may be occurring, and section 210(1)(d) allows the Director

to issue an enforcement order ordering "the doing or refraining from doing any thing referred to

in section 113 ... as if the matter were the subject of an environmental protection order."

[68] The Director stated the EO does not have to prove there was a release, but it only

needs to be grounded in a contravention of the legislation. The Director said in this case, there

was a contravention of the Waste Control Regulation, and the fact there may be a release

resulting from the contravention causes the EO to fall within section 210(1)(d).

[69] The Director stated the EO requires Cherokee to conduct sampling, delineation,

and remedial actions in respect of the berm constructed without authorization and in non-

compliance with EPEA. The Director said the sampling, delineation, and remedial measures fall

within measures that can be specified in an order under sections l 13 and 124 of EPEA. The

Director noted sections 210(1)(d) and (e) permit the Director to include those measures set out in
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sections 113 and 241 of EPEA in an enforcement order. The Director stated section 91 of EPEA

does not allow an appeal of an enforcement order, which contains measures, specified in sections

113 and 241. The Director stated the EO does not contain any measures found in sections

210(1)(a), (b), or (c), which would be appealable.

[70] The Director noted sections 210(1)(a), (b), and (c) are appealable to the Board

while sections 210(1)(d) and (e) are not appealable. The Director stated section 91 does not

allow Cherokee to appeal the EO to the Board.

[71 ] The Director explained that requirements of an enforcement order that relate to

the doing or refraining from doing any measure that is specified within an environmental

protection order issued under specific EPEA sections, including sections 113 and 241, are not

appealable under section 91(1)(e) as they fall under sections 210(1)(d) and (e).

[72] The Director said the EO was issued to Cherokee as current owners and

developers of the site. The Director said the EO requires Cherokee to investigate and remediate

contamination placed in an earthen berm that was constructed by Cherokee in 2014-15 without

written authority under its Approval, and in any off-site areas to which the contamination may

have migrated.

[73] The Director believed the berm may contain hazardous wastes or contaminants

that exceed Tier 2 Guidelines and that may cause adverse effects to the environment or human

health.

[74] The Director noted Cherokee intends to develop the site, except the berm, as a

residential development, but it does not hold a remediation certificate for the rest of Parcel Y and

it would require a development permit from the City of Edmonton before proceeding.

[75] The Director said the intent of the EO was for Cherokee to conduct a sampling

and delineation program and, based on the analytical results, Cherokee would be required to take

any necessary remedial measures in the berm and affected off-site areas.

[76] The Director stated the EO was issued since he believed contaminated soil

material was used to construct the berm, and no comprehensive sampling or characterization as

to the waste type was completed in accordance with the Waste Control Regulation. The Director

noted the berm is to remain in place. The Director said the contaminated soils in the berm
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contain substances, which are hazardous wastes under the Waste Control Regulation, but the

berm was not constructed as a waste management facility or a Class I landfill as defined in the

legislation. The Director stated Cherokee contravened its Approval as well as section 13(1) of

the Waste Control Regulation13 and sections 176 and 192 of EPEA.14

[77] The Director pointed out the first eight clauses of the EO requires Cherokee to

submit a berm sampling and delineation plan and the process to implement the plan. The

Director explained the sampling and delineation plan for the berm requires the drilling of

boreholes to take samples, measuring depths, and submitting the samples for analysis of the

contaminants of concern. The plan is to be implemented once approved by the Director. The

Director noted a report is to be provided to him when the work under the plan is completed.

[78] The Director stated the requirements in Clauses 1 to 8 of the EO fall within

measures that may be specified in an environmental protection order issued under sections

113(3) and 241(1) of EPEA. The Director submitted a plain reading of clauses 1 to 8 confirms

these measures fall within the provisions of sections 113 and 241, as they are limited to requiring

investigation, analysis of samples, and provision of a sampling and delineation report to the

Director within certain timelines. The Director argued where the sampling and delineation

requirements in the EO are found in section 210(1)(d) of EPEA, these remedial measures cannot

be appealed under section 91(1)(e) of EPEA. ~ 5 The Director stated clauses 1 to 8 do not meet

the test required for the Board to have jurisdiction to hear the appeal.

13 Section 13(1) of the Waste Control Regulation provides:

"No person shall dispose of hazardous waste into a landfill."

14 Section 176 of EPEA states:

"No person shall dispose of waste except

(a) at a waste management facility, or in a container the contents of which will be
taken to a waste management facility, that is the subject of the appropriate
approval, registration or notice required under this Act, or

(b) in accordance with the written authorization of the Director."

Section 192 of EPEA provides:

"No person shall dispose of hazardous waste except in accordance with an approval, a code of
practice or a registration or as otherwise provided for under this Act."

~s Section 91(1)(e) of EPEA provides:

"A notice of appeal may be submitted to the Board by the following persons in the following
circumstances
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remedial plan for the berm, but the exact terms would depend on the outcome of the sampling

and delineation. The Director explained clauses 9 to 15 require a remedial plan be submitted

based on the analytical data obtained during sampling and delineation, and once approved by the

Director, the remedial plan must be implemented and a final report on the remedial activities be

provided to the Director. The Director said all the requirements of clauses 9 to 15 are expressly

provided for in sections 113(3) and 241. The Director said the clauses are limited to requiring

remediation of any contaminants above provincial standards that are identified in the berm and

adjacent portions of Parcel Y.

[80] The Director noted clauses 9 to 15 do not require Cherokee to do any measures

set out in sections 210(1)(a), (b), or (c), and they are not any of the enumerated matters that can

be appealed to the Board under section 91(1)(e) of EPEA.

[8l] The Director stated the EO was triggered under section 210 of EPEA by a

contravention, and the lack of jurisdiction arises under section 210(1)(d).

[82] The Director disagreed with Cherokee's suggestion the EO may be in form or

substance, a substance release environmental protection order triggered under section 113, which

requires an actual adverse effect.

[83] The Director disagreed with Cherokee's interpretation of section 210(1)(d) of

EPEA and its interplay with sections 113 and 241 and the portion of that section regarding "in

the same manner."

[84] The Director stated the objective of the EO was to bring Cherokee back into

compliance with its Approval and with the legislation and regulations. The Director noted the

EO does not prevent the development from proceeding, but requires Cherokee to investigate and

remediate any contamination.

[85] The Director said Cherokee raised concerns regarding the costs of compliance,

both with sampling and delineation, and with the remedial work. The Director stated this cannot

(e) where the Director issues an enforcement order under section 210(1)(a), (b) or (c), the
person to whom the order is directed may submit a notice of appeal ...."
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be a significant factor for the Board to consider in its decision since the issue is whether the

Board has jurisdiction and whether Cherokee's remedy may be in another forum.

[86] The Director stated the Board must read the clauses in the EO plainly with their

most direct meaning, and in order for sections 210(1)(a), (b), or (c) to apply, the EO must clearly

say it is suspending or cancelling Cherokee's EPEA Approval, or the shutting down of

Cherokee's activity of developing the site, or ceasing construction. The Director said the EO

does not do any of these things.

[87] The Director argued an attempt to interpret the provisions of the EO in a more

expansive way would be an incorrect attempt to read in additional jurisdiction for the Board to

hear appeals of virtually all enforcement orders, which the Legislature did not intend. The

Director stated the Legislature made a policy choice of which types of enforcement orders can be

appealed to the Board, and the Board's jurisdiction is limited to those matters only. The Director

stated the Board must not take a broad view of the interpretation of the legislation that expands

the jurisdiction beyond the plainly written provisions of section 2100) of EPEA.

[88] The Director noted section 2l 0(1)(d) allows an enforcement order to contain

proactive remedial measures that are specified in other sections of EPEA, including sections 113,

129, 140, 150, 156, 159, 183, or 241.

[89] The Director said section 2l0(1)(e) allows an enforcement order to specify

measures that must be taken to come into compliance with EPEA, and section 210(2) provides

the measures specified may be more stringent than applicable requirements in the regulations.16

[90] The Director argued the Legislature intended that, where there are contraventions

and the Director issues an enforcement order requiring positive actions to do certain things or to

come into compliance with the Act, the Board, and Minister were to be excluded from reviewing

and deciding these matters.

[91] The Director stated sections 210(1)(a), (b), and (c) allow an enforcement order to

cancel or suspend an approval or registration, stop or shut down an activity or thing, and cease

l6 Section 210(2) of EPEA provides:

"Where an enforcement order specifies measures that must be taken under subsection (1)(e), the
measures may impose requirements that are more stringent than applicable requirements in the
regulations."
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construction or operation of an activity or thing. The Director said these are negative or

prohibitive restraints that can be imposed to stop the activities, construction, or operation either

by suspending or cancelling the authorization or directly ordering the stopping or shutting down

of the activity, construction, or operation.

[92] The Director argued the dividing line in section 210(1) was between the

prohibitive requirements in sections 210(1)(a), (b), and (c) where the Minister would be the final

decision-maker after a hearing, and sections 210(1)(d) and (e) which can only be reviewed by the

courts.

[93] In the Director's opinion, the Legislature intended to have matters of non-

compliance contained in administrative penalties, prosecutions, and enforcement orders,

excluded from final decision-making by the Minister.

[94] The Director stated this was a reasonable reading of the provisions to avoid

potentially inconsistent findings on matters of non-compliance between the Minister and final

findings of the Board on administrative penalties, or the courts on prosecutions and judicial

reviews.

[95] The Director stated the delineation in section 210(1) prevents the Minister being

placed in an untenable position of deciding matters of non-compliance that might be inconsistent

with other determinations from the Board and the courts in concurrent proceedings.

[96] The Director explained it is common for an enforcement order to be issued to

require remedial action while there may be a concurrent prosecution triggered by the same act of

non-compliance with the Act.

[97] The Director stated the Board should not construe its own jurisdiction so broadly

as to interfere with the delineation made by the Legislature in section 210(1), notwithstanding

the other issues raised by Cherokee, such as timing, cost, and convenience, which Cherokee

argued should persuade the Board to take a more generous view of its jurisdiction. The Director

argued that, to do so, would potentially put a matter before the Minister for final decision that

falls within sections 210(l)(d) or (e) which the Legislature specifically determined should be

dealt with by the courts.
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[98] The Director stated the EO does not suspend or cancel Cherokee's EPEA

Approval, does not shut down any activity, and does not order the cessation of any construction

or operation of any activity or thing.

[99] The Director stated the EO requires remedial work in order for Cherokee to

become compliant with EPEA, and this could not be the intent of sections 210(1)(a), (b), and (c),

or it would render sections 210(1)(d) and (e) nullities.

[ 100] The Director said the EO does not require the removal of the berm, and any such

action would be Cherokee's decision. The Director noted the existence of the berm for noise and

safety purposes is not a regulatory matter over which the Director has any jurisdiction.

[ 101 ] The Director stated the Board cannot read into the EO provisions situations where

the EO requirements have the effect of causing the suspension or cancellation of the EPEA

Approval or that result in Cherokee choosing to stop or shut down its activities or operations or

choosing to cease any further construction.

[ 102] The Director argued that, even if the Board found it had limited jurisdiction under

sections 210(1)(a), (b), or (c) for certain provisions in the EO, the Board's review would be

limited to those particular provisions and could not be expanded to the entire EO.

[103] The Director noted this would limit the remedies the Board could recommend to

the Minister in varying or reversing those parts of the EO that were determined to fall under

sections 210(1)(a), (b), or (c). The Director stated varying other remedial portions that fall

within sections 2l0(1)(d) or (e) would render these sections a nullity and potentially violate the

rule of statutory construction that gives effect to all provisions in the legislation scheme.

[104] The Director noted Cherokee asked the Board to find that, if the future potential

remedial actions include the removal of some or all of the berm, then the Board should determine

the EO falls under sections 210(1)(a), (b), or (c). The Director stated Cherokee was asking the

Board to look into the future as to what might happen in the remedial phase to determine whether

it now has jurisdiction.

[105] The Director submitted the EO falls within sections 210(1)(d) and (e) and is not

appealable to the Board.
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[106] The Director stated this is consistent with the Legislature's policy choice about

separating matters concerning contraventions for determination by the Courts, and those matters

that go to the Board and eventually go to the Minister for a final decision.

[107] The Director said the Board should not read into sections 210(1)(a), (b), or (c)

outcomes that may be indirectly the result of the EO or that are the result of choices made by

Cherokee as to how to comply with the EO.

[108] The Director argued the Board's determination of jurisdiction based on potential

future events during the remedial phase of the EO may be premature.

[ 109] The Director requested the appeals be dismissed.

3. Cherokee's Rebuttal Submission

[ 110] Cherokee argued the Director's arguments were technical and had a very narrow

view of the applicable appeal provisions rather than the broad and purposive interpretation

generally given statutes such as EPEA.

[111] Cherokee submitted the Director cannot be allowed to shift the purported

foundation for a regulatory directive after it is issued and appealed in an attempt to prevent an

appeal.

[l12] Cherokee submitted the Director failed to respond in a meaningful way to the

following points made by Cherokee, each of which undermines the position of the Director:

1. the EO cannot be validly supported by section 113 of EPEA as there is no
evidence of an actual adverse effect;

2. the EO does not state that it is authorized under section 113 of EPEA, but
states it is issued under section 112 of EPEA;

3. the EO expressly makes reference to appeal rights and attaches section 9l
of EPEA; and

4. the Director failed to address how the Board, the Minister, and the Parties
could effectively manage the multiple appeals now before the Board by
having some portion of one of those appeals directed to the court, even
though the Director recognized the problem of putting the Minister in an
untenable position of making the finding on matters of non-compliance
that might be inconsistent with other determinations by the Board or by
the court in concurrent proceedings.
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[l 13] Cherokee noted the EO did not refer to the Director's current position that it was

issued pursuant to sections 113 and 241 and, therefore, not subject to appeal. Cherokee said

there was no reference to either of these sections in the EO despite the implication that an EO

issued under these provisions cannot be appealed. Cherokee stated the EO indicated it may be

appealed and attached the EPEA appeal provisions. Cherokee said the Director's January 9,

2017 letter was the first time he suggested the EO was actually issued under sections 210(1)(d)

and (e).

[ 114J Cherokee stated that it was after the EO was appealed and a stay was requested,

that the Director altered the characterization of the EO by alleging it was issued pursuant to a

provision, which could not be appealed. Cherokee stated it is prejudiced by the changing of the

basis of the EO, and it is contrary to procedural fairness and natural justice.

[115] Cherokee argued the Director should not be permitted to revise the purported

authority for an EO on an ongoing basis after it is formally issued and appealed. Cherokee said

it should be clearly stated the basis on which an enforcement order is issued, particularly when

the consequences are to prevent an appeal process.

[116] Cherokee explained the EPO issued to it regarding the Site also addressed off-site

areas to which contamination may have migrated, so it is clear the Director sees the issues in the

EO and EPO are related. Cherokee said it would make little sense to extract EO proceedings, or

a portion of the proceedings, from appeals that are ongoing on related issues where no issue has

been raised regarding the Board's jurisdiction.

[1 l7] Cherokee considered the Director's suggestion the Board limit its review to only

certain parts of the EO lacks any practical consideration and is contrary to the Board's previous

direction.

[118] Cherokee noted there are nine appeals dealing with the Site, which likely involve

many of the same technical documents and reports, witnesses, experts, and issues. Cherokee

stated the Director ignored the practical approach to deal with the appeals, and his approach

would result in fractured, costly, delayed, and potentially inconsistent proceedings. Cherokee

noted this would not serve the Parties since the issues could be handled efficiently and
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effectively in the course of the Board's review, and the issues are entirely within the Board's

mandate and expertise.

[119] Cherokee stated the EO is clearly within the Board's jurisdiction. It noted the EO

requires a Remedial Action Plan that includes a plan on how any hazardous wastes will be

actively treated or removed. Cherokee was unaware of any way the alleged hazardous wastes

could be treated onsite, therefore the EO requires removal of some or all of the berm. Cherokee

stated the removal of the berm would cause the stopping, shutting down, or cessation of its use,

making it within the Board's jurisdiction under sections 210(1)(b) and (c).

[120] Cherokee stated the berm would have to be removed under the EO based on the

Director's application of the Waste Control Regulation and hazardous waste criteria to the berm.

Cherokee noted the EO expressly references the Director's opinion the berm contains hazardous

waste. Cherokee said the berm would not meet regulatory requirements for a waste management

facility if it was left in place.

[ 121 ] Cherokee argued the Director's belief the removal of the berm would be

Cherokee's choice lacks merit as it ignores the practical implications of the EO and is in direct

conflict with the actual wording of the EO. Cherokee stated the Director did not appreciate the

implications of the action taken, and the berm, or a significant portion of it, would have to be

removed based on the provisions of the EO and the Director's position.

[122] Cherokee said, when considering the application of section 210(1), the Board

must look at the effect of the EO on Cherokee, which in this case, will results in the shutdown of

Cherokee's activity.

[123] Cherokee said the Director's assertion that an enforcement order must expressly

state that an activity or thing is being suspended, cancelled, shut down, or stopped for sections

210(1)(a), (b), and (c) to apply would complicate the interpretation of enforcement orders, rather

than looking at the result of the order, and what its language actually means in practical

application. Cherokee said the Board has in previous decisions considered the result or effect of

an enforcement order and not just the words in the order.

[ 124] Cherokee argued the Director's assertion that sampling and other remedial work

under the EO are not within the Board's jurisdiction is contrary to previous matters where the
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Board's jurisdiction over enforcement orders with similar sampling and reporting requirements

was recognized.

[ 125] Cherokee stated the EO cannot be supported under sections 113 or 241 of EPEA.

Cherokee said the Director cannot establish the EO was issued under section 210(1)(d) to require

actions under section 113. Cherokee explained the contamination on the site occurred before

1993 and, pursuant to section 113(5), the Director must establish that an adverse effect has

occurred or is occurring. Cherokee stated the evidence filed with the Board indicates there is no

adverse effect that has occurred or is occurring. Cherokee noted the Director indicated in his

submission the best he could say was that there "may be" an adverse effect. Cherokee stated this

does not meet the threshold required under section 113(5) to use this section.

[126] Cherokee noted the Director stated that sections 113(4) and (5) are irrelevant in

relation to the EO.

[ 127] Cherokee argued the Director did not provide a reasonable explanation as to how

the EO could be based on section 113 when the EO does not meet the prerequisites for an order

issued under that section.

[128] Cherokee noted the Director omitted part of the wording of section 210(1)(d) in

his submission, specifically the words "in the same manner." Cherokee stated section 210(1)(d)

incorporates all the requirements of section 113, and it would be illogical for the Director to be

able to issue an enforcement order as if it were an environmental protection order under section

113 but not have to meet all of the same requirements that apply to an environmental protection

order under that section.

[ 129] Cherokee stated it has not caused and is not causing a release. It explained it

moved impacted soil that had been on the site for at least 30 years from one part of the site to

another to construct the berm after it purchased the site in 2010, and no substances were

introduced or released into the environment. Cherokee stressed the contaminants on the site had

been in the environment since Domtar's operations ceased in 1987.

[130] Cherokee argued that section 113(2) does not allow the Director to use section

l 13 as the basis for the EO because any adverse effect from releases resulting from Domtar's
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operations were reasonably foreseeable when it received EPEA Approval No. 9724-00-00 (the

"Approval"). The Approval was transferred to Cherokee in 2010.

[131] Cherokee said the Director did not provide any information to show Domtar's

operations were not compliant with the Approval. Cherokee said section 113 cannot be used by

the Director as the basis for the EO and, therefore, the general requirements for orders under

section 241 do not apply. ~~

[ 132] Cherokee stated that, since section 113 does not apply, then the EO was issued

under section 112, which was the section referred to in the EO, and can be appealed.

[133] Cherokee argued the Director asked the Board to ignore the express reference to

section 1 12 in the EO and to ignore the prerequisites to his own argument, specifically sections

113(4) and (5). Cherokee stated the Director's position is contradictory and not supported by the

wording of the EO or the legislation.

[134] Cherokee stated there is no support for the Director's speculation on the

Legislature's intentions in creating section 210. Cherokee said the Director's suggestion the

Board has limited jurisdiction is contrary to case law. Cherokee submitted the Board should

interpret Cherokee's appeal rights broadly.

Section 241 of EPEA states:

"(1) In addition to any other requirements that may be included in an environmental
protection order, such an order may contain provisions

(a) requiring the person to whom it is directed

(i) to maintain records on any relevant matter,

(ii) to report periodically to the Director,

(iii) to prepare environmental audits for submission to the Director,

(iv) to submit to the Director any information, proposal or plan specified by
the Director setting out any action to be taken by the person with
respect to the subject-matter of the order, and

(v) to take any other measure that the person issuing the order considers
necessary to

(A) facilitate compliance with the order, or

(B) protect or restore the environment,

(b) fixing the manner or method of, or the procedures to be used in, carrying out the
measures required by the order, and

(c) fixing the time within which any measure required by the order is to be
commenced and the time within which the order or any portion of the order is to
be complied with.
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[135] Cherokee argued the Director's distinction between positive and negative

outcomes or prohibitive actions was inconsistent. Cherokee argued it would not be reasonable to

interpret section 210(1)(e) in a manner that gives the Director non-appealable authority to order

anything to correct a perceived, but unproven, contravention of the Act. Cherokee stated section

210 should not be interpreted in a narrow fashion as argued by the Director.

[136] Cherokee noted the Director suggested orders under sections 210(1)(d) and (e)

require positive actions, making them distinguishable from orders issued under section 210(a) to

(c) which are prohibitive in nature. Cherokee noted section 210(1)(d) has an express prohibitive

clause. Cherokee argued the Director's characterization of section 210 tries to create after-the-

fact justification for the EO to prevent the appeal.

[137] Cherokee stated the. Director did not take into consideration the Board's

jurisdiction over enforcement orders issued under sections 210(1)(a), (b), and (c). Cherokee

noted the Director characterized the Board's jurisdiction under these sections as "small

exceptions," but he did not explain how these exceptions can co-exist with the Director's

rationale for the balance of the provision.

[138] Cherokee noted the Director failed to provide any practical solutions to the

multiple issues that have been generated. Cherokee stated it would be contrary to the purposes

of EPEA for the Board to accept the Director's submission and support an unwieldly process

where certain issues would be dealt with through judicial review proceedings and the courts

while similar and common issues would be dealt with through the appeal process before the

Board.

[ 139] Cherokee argued the Province and public would be best served by having the

Board oversee the appeals of all the issues in a comprehensive, coordinated, and efficient

process, and provide the Minister with the recommendations the Board determines are

appropriate.

(2) An environmental protection order shall be served on the person to whom it is directed."
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4. Cherokee's Sunnlemental Submission

[140] Cherokee stated it advised AEP that it would conduct further sampling and work

provided the appropriate regulatory criteria were applied.

[141] Cherokee submitted it was in the public interest for the Board to hear the appeals,

restore confidence in the regulatory process for brownfield developments, and to advance the

objectives of the legislation. Cherokee stated the legal authority supports the Board taking a

broad view of its jurisdiction as a specialized environmental tribunal that provides oversight of

administrative decision-makers in AEP.

[ 142] Cherokee provided a summary of the process leading up to its application for an

approval for the site. Cherokee explained it was not advised until November 19, 2015, that what

it had done was illegal and that the berm contained hazardous waste. Cherokee said the AEP

Regional Compliance Manager indicated his position was based on an unwritten policy that as

soon as impacted soil is excavated, it is waste and must be characterized as waste even if it

remains on site. Cherokee stated that, according to the Regional Compliance Manager, it

constructed a waste management facility or landfill with respect to the berm. Cherokee stated

this was inconsistent with AEP's previous position and acceptance of the remediation plan.

[143] Cherokee submitted the soils in the berm and elsewhere on the site are not waste

and were never to be considered waste, and such an interpretation is contrary to the descriptions

set out in the legislation and guidelines.

[144] Cherokee identified the changes in personnel at AEP from the initial project

approval to the later review stages. Cherokee noted some of the regulatory failures to manage

the file in a reasonable and responsible manner:

1. there was confusion as to whether the approvals or compliance group
should be looking after the file;

2. new staff at AEP were not aware of the previous agreement on
remediation criteria;

3. AEP did not appreciate the information in the Risk Management Plan that
was submitted; and

4. work was not transitioned between old and new staff and new staff could
not locate key documents.
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[145] Cherokee submitted it had a legitimate expectation that AEP would provide the

proper regulatory oversight of the project once the plan was accepted, but AEP failed to meet its

regulatory responsibilities and the procedural fairness owed to Cherokee.

[ 146] Cherokee said the Director advocated a narrow interpretation with respect to the

ability to appeal the EO.

[147] Cherokee noted the Director's characterization of the facts in the EO show the EO

falls under sections 210(1)(b) or (c) and is appealable to the Board. Cherokee stated the EO

could not have been issued under section 210(1)(d) because it does not meet the requirements of

sections 113(4) or (5).

[148] Cherokee submitted the Board should, and is entitled to, interpret its jurisdiction

generously, and it is reasonable for the Board to look after the orderly review of the appeals and

provide the Minister with its report and recommendations.

5. Director's Supplemental Submission

[l49] The Director stated the Board does not have jurisdiction to hear the appeal of the

EO for the following reasons:

1. the EO does not require the "stopping, shutting down or cessation" of the
activity of the operation of the berm, but only requires that the berm be
sampled, delineated, and where required, any hazardous wastes be
appropriately remediated;

2. the words of the EO do not bear out any further meaning or attributed
potential consequences, and the existence of the berm for noise and safety
purposes is not a regulatory requirement over which the Director has any
jurisdiction;

3. the measures contained in the EO fall within sections 113 and 241 of
EPEA and, therefore, are actions contemplated by sections 210(1)(d) and
(e) of EPEA and which no appeal is permitted under section 91(1)(e) of
EPEA;

4. none of the requirements of the EO fall within sections 210(1)(a), (b), or
(c) of EPEA using the plain reading approach to statutory interpretation,
and any other interpretation would render sections 210(1)(d) and (e) a
nullity and meaningless;
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5. the Board should not expand its jurisdiction based on what Cherokee
alleges the EO might have the effect of causing, as the effects are
speculative and are consequential options Cherokee may choose to
propose as a result of carrying out the required sampling, delineation, and
remediation actions specified in the EO;

6. the potential effects raised by Cherokee are not required by the EO and
cannot form a basis for finding the EO is directing the "stopping, shutting
down or cessation" of the berm under sections 2l 0(1)(a),(b), or (c); and

7. the Board must abide by the Legislature's policy choice in sections
210(1)(d) and (e) in that, where the EO requires the taking of the positive
actions specified in these sections, they are not appealable to the Board but
are appealable to the court given such orders are issued based on offences
of the legislation.

[ 150] The Director argued Cherokee attributed motives and intents to the requirements

of the EO that cannot be found in the words of the EO requirements themselves in order to

characterize the EO as being issued under sections 210(1)(a), (b), or (c).

[151] The Director explained that consequential outcomes from compliance with a

requirement in the EO, including whether the berm might potentially require reconstruction in

whole or in part following any remediation that may be required, is not yet known but may be

one of several options that could be proposed by Cherokee.

[ 152] The Director stated that, even if a secondary or tertiary consequence of any of the

direct and specific measures in the EO requires the removal of contaminated materials that make

up the berm, these consequences are too remote from the requirements of the EO that aim to

address the unknown volume and concentration of contaminated materials present. The Director

said the consequences are too remote and speculative and cannot be used to characterize the

nature of the EO as to bring it under sections 210(1)(a), (b), or (c). The Director stated the berm

as a berm is not being stopped or shut down under the EO.

[153] The Director stated applying a plain meaning approach to statutory interpretation

in its ordinary sense shows the words of the EO are clear, as are the words in section 210.

[ 154] The Director questioned how far a potential consequential outcome must be to

find it fits under sections 210(1)(a), (b), or (c) before it is too remote. The Director stated this

would require the Board to predict future events and outcomes, which may or may not occur, in

an effort to characterize a clause in the EO as falling under one of these sections. The Director
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submitted this would violate the principle of taking a plain meaning approach to interpretation of

the EO requirements and the legislation.

[155] The Director noted the words of an Act are to be read in their entire context and in

their grammatical and ordinary sense harmoniously with the scheme of the Act and the object of

the Act and the intention of Parliament or the Legislature.18

[156] The Director stated that, if the language of a statute is plain and unambiguous, it

must be given effect unless a literal interpretation would lead to an absurd or mischievous

consequence or thwart the purpose of the statute, or the plain meaning cannot be determined such

that a contextual analysis is required. The Director argued sections 210(l)(d) and (e) are plain

and unambiguous, and they permit the Director to include in an enforcement order those

measures that compel the order recipient to: (1) investigate the situation; (2) take any actions

ordered by the Director; (3) measure rates and concentrations of substances; (4) restore the area

affected; or (5) monitor, measure, contain, remove, or dispose of a substance in the environment.

The Director said that the fact section 113 of EPEA allows for the issuance of an environmental

protection order using different criteria and within a different set of parameters reinforces the

Director's interpretation of section 210.

[ l57] The Director argued construing anything a Director puts into an enforcement

order as somehow stopping, shutting down, or ceasing something to make it fit within sections

210(l)(a), (b), or (c) is contrary to the modern principle of statutory interpretation, contrary to

the choice of the Legislature, and would have the effect of rendering sections 210(1)(d) and (e)

nullities.

[l58] The Director stated the Legislature chose to exempt appeals of enforcement

orders from being heard by the Board and decided by the Minister where the order requires the

taking of positive remedial actions in the face of offences under the Act. The Director noted the

Legislature chose to allow such enforcement orders to only be appealed to the court,

notwithstanding the Board is a specialized tribunal created to otherwise deal with appeals of

other decisions made under EPEA.

18 The Director referenced Sullivan, R., Sullivan on the Construction of Statutes, 6 h̀ ed. (LexisNexis, 2014).
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[ 159] The Director argued interpreting the EO as stated would not deny Cherokee a

right to appeal the EO but would only change the forum to which the appeal must be made.

[160] The Director stated Cherokee's argument that having one appeal before the court

and others before the Board may lead to inconsistent outcomes is not relevant when

characterizing the nature of the EO under the plain and clear wording of EPEA, and cannot be a

reason to ignore a policy choice made by the Legislature to have appeals of enforcement orders

that fall under sections 210(1)(d) and (e) be heard by the courts. The Director presumed the

Legislature did not want to place the Minister in the position of being the final decision-maker on

appeals of enforcement orders requiring positive actions be in the face of statutory offences.

[ 161 ] The Director noted the City of Edmonton has not yet issued a development permit

for the residential development of Parcel Y. The Director said whether the berm is required for

safety and noise control is not an activity or thing regulated under EPEA and cannot be

considered for the purposes of interpreting section 210. The Director also noted the fact that

Cherokee's compliance with the EO may delay the development of Parcel Y is a matter within

the jurisdiction of the City of Edmonton, which controls land development activities, not AEP.

[162] The Director argued that to take the definitions of any "activity" or "thing" in

sections 210(1)(b) or (c) to mean anything regardless of whether the "activity" or "thing" is

regulated under EPEA would stretch the words beyond their intended meanings. The Director

said the berm was not a requirement of the EPEA Approval and was not a requirement of the

legislation.

[163] In response to Cherokee's argument that there is no release and if there was one it

occurred prior to 1993 and the EO does not meet the requirements of sections l 13(4) and (5), the

Director stated the issue of whether there is a release or an ongoing release will be a question to

be determined by the Board, if it takes jurisdiction of the EO appeal, or the court.

[164] The Director stated Cherokee's interpretation requires the EO to be identical to an

environmental protection order as if issued under section 113. The Director disagreed with that

interpretation of section 210(1)(d).

[165] The Director submitted that section 210, read in its entirely, says the EO may

order specific actions, and section 210(1)(d) allows the EO to include any of the measures
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referred to in section 113 and "in the same manner as if it were the subject of an environmental

protection order." The Director stated this does not mean it has to meet all of the requirements

of an environmental protection order under section 113 and, in effect, be an actual environmental

protection order as this would render the existence of enforcement orders under section 210

redundant.

[166] The Director stated the prerequisite to issuing an environmental protection order

under section 113 is the Director's belief that a release has occurred, may occur, or is occurring

that has caused, is causing, or may cause an adverse effect. The Director noted section 210 uses

a different prerequisite, in that an enforcement order may be issued when the Director is of the

opinion a person contravened EPEA, and whether or not a charge or conviction has been issued,

the person may be required to do, or be prohibited from doing, certain things. The Director

stated sections 113 and 210 exist for different purposes and have different statutory prerequisites.

[167] The Director said "in the same manner" in section 210(1)(d) of EPEA must mean

the enforcement order is issued under the required trigger for section 210, and it may then

include any of the measures specified in section 113, but not that it must be an environmental

protection order in all respects. The Director stated the interpretation that if it must be an

environmental protection order in all respects has no basis in statutory interpretation and ignores

the trigger words for using an enforcement order. The Director stated the fact the EO does not

specifically reference section 113 is irrelevant since it is not an environmental protection order.

[168] The Director said he has the discretion to choose between proceeding with EO or

an EPO, and here he chose to issue the EO in respect of the berm.

[169] The Director submitted the Board does not have statutory jurisdiction over the

appeal of the EO, the choice of the Legislature must be adhered to and, therefore, the Board must

not take jurisdiction over the appeal of the EO.

B. Analysis

[170] The Director argued the Board does not have jurisdiction to hear the appeal of the

EO because it was issued under sections 210(1)(d) or (e) of EPEA. Cherokee argued the EO

falls under sections 210(1)(b) or (c) and is appealable to the Board. Section 210(1) provides:
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"(1) Where in the Director's opinion a person has contravened this Act, except
section 178, 179, 180, 181 or 182, the Director may, whether or not the person has
been charged or convicted in respect of the contravention, issue an enforcement
order ordering any of the following:

(a) the suspension or cancellation of an approval, registration or
certificate of qualification;

(b) the stopping or shutting down of any activity or thing either
permanently or for a specified period;

(c) the ceasing of the construction or operation of any activity or thing
until the Director is satisfied the activity or thing will be
constructed or operated in accordance with this Act;

(d) the doing or refraining from doing of any thing referred to in
section 113, 129, 140, 150, 156, 159, 183 or 241, as the case may
be, in the same manner as if the matter were the subject of an
environmental protection order;

(e) specifying the measures that must be taken in order to effect
compliance with this Act."

[ 171 ] The right to appeal the enforcement order depends on what section of EPEA

forms the basis for the enforcement order. This is because section 91(1)(e) of EPEA limits the

circumstances under which the recipient of an enforcement order may appeal. Specifically,

section 91(1)(e) provides:

"A notice of appeal may be submitted to the Board by the following persons in
the following circumstances

(e) where the Director issues an enforcement order under section
2l0(1)(a), (b) or (c), the person to whom the order is directed may
submit a notice of appeal...."

[ 172] The right to appeal only applies to enforcement orders issued pursuant to sections

210(1)(a), (b), or (c). If an enforcement order is issued under sections 210(l)(d) or (e), there is

no right of appeal to the Board, and the person to whom the order is issued would have to

proceed by way of judicial review if they wish to challenge the order. Therefore, the issue

before the Board is whether the EO as issued falls under sections 210(1)(a), (b), or (c), or under

sections 210(1)(d) or (e).
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1. General Principles

[173] The problem with trying to draw a "bright line" between enforcement orders

issued under sections 210(1)(a), (b), or (c) and those issued under sections 210(1)(d) and (e), is

the terms of an enforcement order may often meet the requirements of sections on both sides of

the line. In the Board's view, where an enforcement order meets the requirements of one or

more of sections 210(a), (b), or (c), then the entire enforcement order is appealable to the Board,

even if the enforcement order may also meet the requirements sections 210 (d) or (e). This is the

proper interpretation, because the contrary view would result in part of the enforcement order

being appealable to the Board and part of the enforcement order only being subject to judicial

review by the court. This would result in a waste of resources and potentially inconsistent or

even contrary results, with a decision of the Minister conflicting with a decision of the court.

[174] Further, the problem with drawing a line between enforcement orders issued

under sections 210(1)(a), (b), or (c) and enforcement orders issued under sections 210(d) and (e),

suggests consideration should only be given to the strict wording of the enforcement order. In

the Board's view, this approach is incorrect. It is essential to look at the substance (the effect) of

an enforcement order, rather than just its form (the wording) to see if it is appealable. For

example, an enforcement order issued under section 210(e) may specify measures that must be

taken to effect compliance with the Act. In this example, if you solely look at the wording of the

enforcement order issued under section 210(e), the Director could effectively order a person to

do anything to "bring them back into compliance," and by choosing to include this wording in

the every enforcement order, ensure there would never be an appeal. However, the effect of the

enforcement order could clearly fall under sections 210(1)(a), (b), or (c) —for example, where the

only way to come into compliance is by permanently stopping an activity. Therefore, the correct

approach is to look at the effect of the enforcement order to determine whether it is appealable.

[175] Therefore, to determine whether the EO falls under sections 210(1)(a), (b), or (c),

the EO must have the effect of one or more of the following:

"(b) the stopping or shutting down of any activity or thing either permanently
or for a specified period; [or]
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(c) the ceasing of the construction or operation of any activity or thing until
the Director is satisfied the activity or thing will be constructed or
operated in accordance with this Act...."

2. Sections 2101 and ~l

[176] To fall under sections 210(b) and (c), the EO must have the effect of stopping,

shutting down, or ceasing the construction or operation of, an activity or thing.

[ 177] Under section 1(a) of EPEA, an "activity" means "an activity or part of an activity

listed in the Schedule of Activities." For the purpose of this appeal the activity is found in

section 2(i) of the Schedule of Activities:

"The construction, operation or reclamation of a plant, structure or thing for ...
the manufacture or processing of wood or wood products."19

[ 178] Based on this definition, the reclamation of the former wood processing operation

at the Site is an activity. Therefore, the Board is faced with the question of whether the berm

constructed as part of the reclamation work is a structure or thing and whether the EO requires

Cherokee to stop, shut down, or cease the construction and operation of this activity.

[ 179] The evidence indicates the berm is an essential part of Cherokee's reclamation

plan, whether approved or not. It is a result of the decommissioning of the wood processing

operation and, therefore, falls within the definition of an "activity."

[ 180] The next question the Board must consider is whether the directions in the EO

would have the effect of stopping, shutting down, or ceasing the construction and operation of

the berm.

[181] The Director argued the Board must apply a narrow and literal reading of the

legislation, whereas Cherokee advocated a broader interpretation of section 210 of EPEA. The

Director wants the Board to look solely at the words of the EO, and does not want the Board to

consider the impacts of the words. Any EO, regardless under which part of section 210 it is

19 As stated previously, the Site has been described as both a wood processing facility and a wood
preservative facility. It does not matter which type of facility it actually is as the analysis is the same. "The
construction, operation and reclamation of a plant, structure or thing for ... the manufacture or processing of wood
or wood products..." is an activity under section 2(i) of the Schedule of Activities found in EPEA, and the
"...construction, operation and reclamation of a plant, structure or thing for ... the preserving of wood ... " is an
activity under section 2(gg) of the Schedule of Activities found in EPEA.
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issued, has impacts on the person to whom it is directed. Some impacts may be more significant

than other impacts. As stated, in the Board's view, the impacts of the conditions of the EO are

essential in considering under which section the enforcement order was issued. An assessment

of the true impacts of the enforcement order will show if, in fact, the enforcement order can be

appealed.

[182] The courts have accepted that legislation should be read with a broad and

purposive interpretation, taking into consideration the purpose of the legislation and the language

of the entire Act.20 The Board recognizes its jurisdiction is limited to what was granted under

the enabling legislation and it cannot read in powers the Legislature did not intend to grant. The

Interpretation Act, R.S.A. 2000, c. I-8, clearly states fair, large, and liberal interpretation is to be

applied to legislation.~~

[ 183] Given both the Interpretation Act and the courts have accepted a broad and liberal

interpretation should be applied when reading the legislation, the narrow interpretation argued by

the Director is not supported.

[ 184] The broad and purposive reading of the legislation must also consider the purpose

of the legislation in total. The purpose of environmental legislation, such as EPEA, is to protect

the environment. There are different mechanisms by which the Director can ensure the

environment is protected or impacts to the environment minimized. This includes issuance of

environmental protection orders, enforcement orders, and prosecution. In this case, the Director

chose to issue the EO based on the Director's assessment that Cherokee constructed the berm

without authorization, an offence under EPEA.

[ 185] In the Board's view, when actions are taken against a person, there must be an

appeal mechanism available. The Director argued the appeal mechanism available in this case is

a judicial review through the courts, not an appeal before the Board. If the EO falls under

sections 210(1)(a), (b), or (c) of EPEA, then the appeal mechanism is to the Board, but if it falls

20 See: 114957 Canada Ltee (Spraytech, Societe d'arrosage) v. Hudson (Town), [2001] 2 SCR 241, 2001 SCC
40 at paragraphs 1 and 3.

~' Section ] 0 of the Interpretation Act provides:

"An enactment shall be construed as being remedial, and shall be given the fair, large and liberal
construction and interpretation that best ensures the attainment of its objects."
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under sections 210(1)(d) or (e), the appeal would be to the courts. However, as indicated if an

enforcement order falls under both sides, then the entire order would be appealable to the Board.

[186] In this case, the Director argued the Board should not look at the effect of the EO

in determining whether it falls under sections 210(l)(a), (b), or (c), since the effect is speculative

at this stage since the EO requires Cherokee to develop a remediation plan to deal with the

contaminated soils and it has not yet been approved by the Director. According to the Director,

it is uncertain what the ultimate effect of the order will be.

[187] However, in the Board's view, it is clear the EO requires Cherokee to prepare a

plan to conduct sampling of the berm, including drilling 30 boreholes, to delineate any

contamination or hazardous waste in the berm, plus additional bore holes adjacent to the berm.

The berm is in place to effectively risk manage contaminated soils from the site. Cherokee

explained they must maintain the berm as part of the remediation process. Given the purpose of

the berm, it is an ongoing reclamation/remediation operation. Although the berm may also have

been constructed to limit noise from the adjacent railway and highway, its prime purpose is to

provide a way to manage contaminated soils from the Site. The berm will be actively managed

over its lifetime to ensure that proper reclamation and remediation conditions are met at the Site.

[188] Although the Director argued the Board should not look at the effect of the EO in

determining whether the Board has jurisdiction to hear the appeal, it is impossible not to look at

the effects. The words of the EO have a specific meaning, and following the directions of the

EO will cause an effect. Cherokee could not comply with the EO without causing an effect.

[189] The Director argued he is not requiring the berm to be removed, in whole or in

part. The Director stated it was up to Cherokee to determine how any contaminants found on the

site would be handled. The problem with the Director's interpretation, is that if Cherokee does

not appeal now, it will not be able to appeal later if it is determined that the berm must be

removed. In addition, this is why it is necessary to look at the possible effects of the order rather

than just the working of the order.

[190] Further, in this case, the Director has determined the berm is actually a landfill for

hazardous waste. According to the Director, as soon as the contaminated soils were moved on

the Site, they became waste and were subject to the Waste Control Regulation. Under the Waste
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Control Regulation, hazardous wastes must be treated or removed. In either scenario, the berm

would have been to be dismantled, either partly or completely. This will result in the stopping of

the activity, which is the operation and maintenance of the berm for the purposes of risk

management of the contaminated material. This clearly falls under section 210(1)(b) of EPEA.

[191] The Director believes there are hazardous wastes in the berm that will need to be

dealt with as required under the EO by a specific date. The Director stated the berm contains

hazardous waste and considered removal of some or all of the berm as a feasible remediation

technique. Based on the Director's own belief, this indicates to the Board there is a reasonable

likelihood that soil from the berm will have to be removed. It is thus more likely than not that

Cherokee will have to de-construct the berm in full or in part comply with the EO, which means

the order was issued at least in part under section 201(1)(b).

[192] Under clause 10 of the EO, Cherokee is required, at a minimum, to actively treat

or remove hazardous waste and remediate or manage contaminated soils that exceed Tier 2

Guidelines. Actions that require the disturbance or removal of the berm will result in the

operation of the berm ceasing for its intended purpose. If the berm is removed in whole or in

part, the ability to risk manage the soils is changed. It would also result in stopping an activity,

since it would prevent the remediation and reclamation of the site. This would effectively stop

Cherokee plans (further work) on the Site, which means the activities of reclamation and

remediation have been stopped.

[193] Based on the information provided in the EO and the Director's written

submissions, it appears the outcome anticipated by the Director is that hazardous waste will be

found in the soils present in the berm, the berm will then be treated as a hazardous landfill

pursuant to the Waste Control Regulation, and this will require the removal of part or all of the

berm, which will result in the berm ceasing to operate as a berm. Even if sampling data

demonstrate hazardous waste is not present, but contaminated soils that do not meet Tier 2

Guidelines are present, the berm will have to be disturbed to some extent to remediate the soils.

Once the berm is disturbed, its effective use as part of the risk management for the purpose of

reclaiming the Site will be impacted.
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[ 194] The evidence indicates the berm is intended to operate to manage contaminated

soils. This is Cherokee's chosen remediation method, and one Cherokee believes AEP was fully

aware of prior to its construction. The EO is in effect ordering Cherokee to cease construction of

the berm and the associated remediation works, which also falls under section 210(1)(c) of

EPEA.

[ 195] At this stage in the appeal process, the Board cannot assess the actual result of

Cherokee complying with the EO, but from the evidence provided, the Board considers the EO

will very likely have the effect of ceasing an activity, in this case the remediation of the Site and

the operation of the berm and surrounding area as the remediation technique chosen by

Cherokee.

[196] Based on the direct effects of the conditions in the EO, the Board finds the EO

requires Cherokee to cease operation of the berm, thereby bringing it within section 210(1)(c) of

EPEA. Therefore, the Board has jurisdiction to hear the appeal of the EO.

[ 197] Cherokee noted the EO included a statement that the EO may be appealed and

section 91 of EPEA was attached, suggesting the EO was in fact appealable. The Board does not

consider the inclusion of the statement or attaching section 91 of EPEA indicative that an appeal

right exists. The Director was notifying Cherokee of potential appeal rights, but different factors

could limit or extinguish those rights. The Board considers it appropriate for the Director to

include this language and include section 91 when issuing all decisions.

[198] In summary, the Board has the jurisdiction to hear the appeals of the EO under

sections 210(1)(b) and (c) of EPEA, and the Board will continue the appeal process.

IV. OTHER MATTERS

[ 199] At the hearing, the Board understood the Parties preferred the interim stays

remain in place. Accordingly, the Board determined it would not make a final decision on the

stays until after additional sampling results are provided by the Director.

[200] The Parties agreed, on a without prejudice basis, that the motions to consider

document production would be withdrawn.
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[201 ] The Parties agreed to postpone the issue of consolidating the appeals until the

Board releases its decision on whether the appeal of the EO is properly before the Board.

[202] Cherokee asked for costs for the preliminary motions hearing. The Board will

consider any costs application after the hearing on the substantive matters is held and the

Minister issues her decision.

V. CONCLUSION

[203J As stated in its decision letter of October 31, 2017, the Board finds the appeals of

Enforcement Order No. EPEA-EO-2016/03-RDNSR are properly before the Board.

Accordingly, the Director's motion to dismiss these appeals is dismissed.

Dated on May 4, 2018, at Edmonton, Alberta.
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