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2019AEAB11 April 30, 2019
Via E-Mail or Mail and Courier
Mr. Donald Belland Ms. Lisa Semenchuk
1387 Ms. Meagan Bryson

St. Paul,
3AO Alberta Justice and Solicitor General
{Appellant} Environmental Law Section
8th Floor, Oxbridge Place

9820-106 Street
Edmonton,AB T5K 2J6
[counsel for Director, AEP)
Dear Ladies and Mr. Belland:
Re: Decision Letter* • Donald Bellanc^'Water Act Enforcement Order No.
WA-EO-2018/09-RDNSR - Our File No.: EAB 18-014

This is the decision of Mr. Alex MacWiIliam, Chair of the Environmental Appeals
Board (the "Board") regarding two preliminary motions made by Mr. Don Belland in relation to his

appeal of Enforcement Order No. WA-EO-2018/09-RDNSR (the "Order") issued to him by the
Director, Regional Compliance, Red Deer-North Saskatchewan Region, Alberta Environment and
Parks (the "Director"). Please accept the writer's apologies for the delay in providing the Board's
letter. The parties were previously advised the hearing would not be held on April 1 7, 2019, as had
been requested by Mr. Belland.
On March 29, 2019, Mr. Belland contacted the Board and verbally made two
preliminary motions. The Board recorded these motions as follows:
"The first preliminary motion is with respect to the hearing date. Mr. Belland would
like to proceed with the hearing on April 17, 2019. In Mr. Belland's view, if the
Director's witness is not available, the Director can proceed with another witness
from Alberta Environment and Parks. Further, Mr. Belland would like the hearing to
proceed as soon as possible, because Alberta Environment and Parks is currently
pumping water across his land. According to Mr. Belland, the pumping of water is
physically damaging his land, and the water is also polluted.
The second preliminary motion is a request by Mr. Beliand for the Board to
summarily dismiss the Enforcement Order on the basis of 'double-jeopardy'. Mr.

Belland advises that in July 2018, the Director made [an] application to the Court of
Queen's Bench to enforce a previous enforcement order. According to Mr. Belland,
that application was dismissed and, as a result, the Director should not be permitted
to issue a further Enforcement Order. Please note, the Board has limited information
on the substance and outcome of this application to the Court of Queen's Bench."

* Cite as: Bellandv. Director, Regional Compliance, Red Deer-North Saskatchewan Region, Alberta Environment
andParks (30 April 2019), Appeal No. 18-014-DL1, (A.E.A.B.), 2019 AEAB 11.
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Submissions
In response to these motions, the Board set a submission schedule. Mr. Belland was

given the opportunity to provide the Board with any additional information in writing in support of his
motions, and then the Director was asked to provide a written response submission. No additional
submissions were received from Mr. Belland. The Director provided written submissions as
requested.

With respect to the hearing date, the Director submitted that as previously advised
the Department's Wetland Specialist is not available on April 17, 2018. Further, the Director
expressed concern there would be insufficient time to prepare fully considered written submissions
in preparation for the hearing if it were to beheld on April 17, 2019. In particular, the Director noted,
an April 17, 2019 hearing date would not accommodate the Director's request for a staggered
submission process. Finally, with respect to Mr. Belland's statement that Alberta Environment and
Parks was pumping water across his land, the Director advised: "Alberta Environment and Parks is
not pumping any water on or near Mr. Belland's property."
With respect to the second issue, which Mr. Belland characterized as "double
jeopardy," the Director argued that whether he had jurisdiction to issue the Order is a matter set to
be addressed at the hearing. Further, the Director argued section 135 of the Water Act, R.S.A.
2000, c. W-5, does not preclude a series of enforcement orders being issued where a concern is a
continuing and on-going contravention of the Water Act. Finally, the Director stated that Mr. Belland

has not filed any documents with the Board to explain what happened at the hearing before the
Court of Queen's Bench with respect to a previous enforcement order. Therefore, according to the
Director, there is no evidence before the Board to suggest the Court of Queen's Bench prohibited
the Director from issuing any further enforcement orders.
Analysis
Mr. Belland's first motion is to proceed with the hearing on April 17, 2019. The Board
attempted to set the hearing for April 17, 2019, based on the understanding the Director wanted to
expedite the hearing of this appeal because of his concerns with spring runoff. The Board canvased

the availability of the Board Members assigned to hear the appeal and found the available date of
April 17, 2019. This was based on the initial advice from the Director he was available on this date.
However, the Director subsequently advised the Department's Wetland Specialist was not available

on the April 17, 2019 date.
The Board's role in this matter is to hold a hearing of the appeal and make a
recommendation to the Minister whether to confirm, reverse, or vary the Order. In carrying out this
role, the Board wants as much evidence as possible so it can provide the best recommendations to
the Minister. While the Board understands Mr. Belland's desire to proceed to a hearing as soon as

possible, the Board believes the best possible evidence will be provided by the Department's
Wetland Specialist who advised the Director when he made the decision. Therefore, the Board will

not require the parties to proceed with the hearing on April 17, 2019. Instead, the Board will be
proceeding with the hearing of this appeal on Thursday, May 23, 2019.

In making this decision, the Board notes in each discussion with Mr. Belland, he did
not indicate any concerns with the May 23, 2018 date, other than his preference to proceed sooner
with the hearing. Further, in the Board's view, holding the hearing on May 23, 2019 will give the

parties an opportunity to provide the Board with fully considered written submissions in preparation
for the hearing. Finally, despite Mr. Belland's comments about "someone" pumping water across his
land, the Board is of the view any damage to the land will already have been done, and at this point,
proceeding with the hearing on May 23, 2019, will not cause any further prejudice.
Mr. Belland's second motion is to summarily dismiss the Order based on the decision
of the Court of Queen's Bench not to enforce the previous enforcement order that was issued to Mr.
Belland in August 2017. The Board notes that Mr. Belland appealed the previous enforcement
order, but the appeal was dismissed for being filed out of time. (See: Bellandv. Director, Red DeerNorth Saskatchewan Region, Alberta Environment and Parks (24 July 2018), Appeal No. 17-067-D
(A.E.A.B.).)

Mr. Belland argues that Alberta Environment and Parks "tried this before, and the
Court dismissed their application to enforce the order," and that based on this, Alberta Environment
and Parks should be prevented from issuing the new Order. As the Board stated, the Board has
very little information before it as to what happened before the Court of Queen's Bench with respect
to the August 2017 enforcement order. The Board understands the normal practice, authorized by
the Water Act, is that where a person to whom an enforcement order fails to comply with the order,
Alberta Environment and Parks can make an application to the Court of Queen's Bench to require
compliance with the order. Under this process, the Board understands Alberta Environment and
Parks asks the Court to issue an order to require the work specified in the enforcement order to be
done, and then where the person to whom the Court issues its order does not comply, the Court can
hold the person in civil contempt. (See: Alberta (Minister of Environment) v. Verbeek, 2004 ABQB
153, and Verbeek et al. v. Director, Northern Region, Regional Services, Alberta Environment (30
December 2002), Appeal No. 02-072-R (A.E.A.B.).)

As noted by the Director, the Board has no information as to why the Court of
Queen's Bench dismissed Alberta Environment and Parks' motion regarding the August 2017
enforcement order. Further, the Board accepts the argument of the Director that the WaterAct^oes
not prohibit a series of enforcement orders from being issued to deal with an on-going enforcement
matter. Further, in the Board's view, if the Court of Queen's Bench decided to prevent the Director
from issuing further enforcement orders, the language included in a Court's order would have to be
very explicit. More importantly, it would be up to Mr. Belland to provide the Board with such a Court
order and point to the part of the order which prevents further action by the Director. No such
evidence has been presented to the Board. Finally, as noted, the Director's jurisdiction to issue the
Order is one of the matters that has been set to be decided at the hearing of the appeal. As such,
even if such a Court order existed, the Board would be hesitant to determine the issue as a

preliminary motion and would leave it as a matter to be decided as part of its Report and
Recommendations after the hearing.
Decision

The Board dismisses both preliminary motions filed by Mr. Belland. The Board will be
proceeding with the hearing of this appeal on Thursday, May 23, 2019.

Mr. Beliand is free to argue the new Order should be cancelled, based on the
decision of the Court of Queen's Bench regarding the April 2017 enforcement order, at the hearing.
However, it is Mr. Belland's responsibility to provide the Board with a copy of any Court order he
wants the Board to consider, and point to any provision in the Court order that supports his
argument.

Please do not hesitate to contact the Board if you have any questions. We can be

reached toll-free by first dialling 310-0000 followed by 780-427-4179 for Gilbert Van Nes, General
Counsel and Settlement Officer, 780-427-6569 forValerie Myrmo, Registrar of Appeals, and 780427-7002 for Denise Black, Board Secretary. We can also be contacted via e-mail at
gilbert.vannes@gov.ab.ca, valerie.myrmo@gov.ab.ca or denise.black@gov.ab.ca.

Yours try ly,

:Gil^rt1
General Counsel and

Settlement Officer
ec: Mr. Derek King, Brownlee LLP
The information requested is necessary to allow the Environmental Appeals Board to perform its
function. The information is collected under the authority of the Freedom of Information and
Protection of Privacy Act, section 33(c). Section 33(c) provides that persona! information may only
be collected if that information relates directly to and is necessary for the processing of this appeal.
The information you provide will be considered a public record.
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