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Mr. Derek King
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Edmonton,AB T5K 2J6
(counsel for Director, AEP}

Brownlee LLP
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Calgary, AB T2R OC5
{Representing Inten/enor:
Town of St. Pat//)
Dear Ladies and Gentlemen:

Re: Decision Letter* - Donald Belland;'Water Act Enforcement Order No.
WA-EO-2018/09-RDNSR - Our File No.: EAB 18-014
The Board acknowledges receipt of the attached letter dated May3, 2019, from Ms.
Semenchuk on behalf of the Director, Regional Compliance, Red Deer-North Saskatchewan Region,
Alberta Environment and Parks (the "Director"). Attached to Ms. Semenchuk's letter is Mr Belland's

(the "Appellant") written submission dated April 24, 2019, and received on April 29, 2019. The Board
received the same written submission from the Appellant on April 30,2019.
This is the decision of Mr. Alex MacWilliam, Chair of the Environmental Appeals

Board (the "Board"), in response to a preliminary motion filed by the Director to dismiss the
Appellant's appeal. The Appellant's appeal relates to Water Act Enforcement Order No. WA-EO-

2018/09-RDNSR, (the "Order") issued by the Director to the Appellant The preliminary motion asks
the Board to dismiss the appeal on the basis the Appellant's written submission, provided in
preparation for the hearing, is deficient. Specifically, the Director argues the Appellant's written

submission does not disclose the facts and evidence to be relied upon at the hearing and does not
list the witnesses to be called. The Board reviewed the Director's submission and determined it did
not need to hear from Mr. Bellandwith respect to the main part of the motion. However, with respect
to the witnesses to be called, the Board understands Mr. Belland will be the only witness. The Board
will contact Mr. Belland to confirm this understanding.

Analysis
Section ^0 oi^e Environmental Appeal Board Regulation,/\.R. 114/1993, provides
the rules regarding written submissions. The relevant part of section 10 states:
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(1) A party to an appeal shall file a written submission with the Board (a) not later
than the date specified for that purpose in the written notice given to the party
under section 7(1)(a)(ii), in a case where there will be an oral hearing....

(3) A written submission, whether filed by a party or a person referred to in
section 9(2), shall contain
(a) a summary of the facts and evidence to be relied on by the person

filing the submission,
(b) the name, address and telephone number of the lawyer or other

agent acting on behalf of the person filing the submission, and
(c) in a case where there will bean oral hearing, a list of witnesses to be

called by the party filing the submission.
There is no specific remedy provided in section 10, where a party does not provide a written
submission. Nor is there a specific remedy provided for elsewhere in the Board's governing
legislation.
The Appellant's written submission provides:

"HABEAS CORPUS
On Grounds

1 Discrimination
2 Double Jeopardy
3 False Accusations

4 Defamation
5 Punitive Damages

6 [Trespassing] Rules
7 Water Act Rules"
The Board accepts that the written submission does not clearly disclose the facts or evidence the

Appellant intends to rely upon at the hearing. It appears to the Board the written submission is a list
of the arguments the Appellant intends to advance at the hearing to support his position the
Director's decision to issue the Order should be reversed.
The Board's usual practice with written submissions is for all parties to provide a
written submission at the same time. However, in this case, based on the request of the Director,

the Board established a staggered submission process, with the Appellant filing an initial
submission, followed by the Director filing a response submission, and the Appellant filing a rebuttal
submission. The staggering of written submissions makes it easier for the Director to respond to the
Appellant's concerns and provide a more focused submission. However, the purpose of the written
submissions - whether filed all at the same time or filed in a staggered manner - is to provide for an

efficient and effective hearing, and ultimately assist the Board in preparing the best possible Report
and Recommendations for the Minister of Environment and Parks.

With respect to the Director preparing his written submission, the Director is in no

different position than he would be if the Board followed its usual practice of asking for all of the
written submissions to be filed at the same time. If the Board had followed its usual practice, then all
the Director would have to rely upon to prepare his written submission is the Appellant's Notice of
Appeal and the Director's Record. As such, the Board does not believe the Director is prejudiced by
having to file his written submission in the absence of a written submission from the Appellant. The
Board's decision to grant the Director's request for staggered submissions allows the Director to
prepare his written submission in a more focused fashion, but the staggered submission process is

not essential to the Director preparing a proper written submission responding to the Appellant's
appeal.

The potential prejudice comes from the Director having to prepare for the hearing in
the absence of the Appellant's written submission. The Board must weigh this prejudice against the
prejudice to the Appellant if the Board were to grant the Director's request and dismiss the appeal.

In the Board's view, the prejudice to the Appellant clearly outweighs the prejudice to the Director.
The Appellant is facing an enforcement order, potentially requiring him to spend significant
resources to comply. The Appellant is facing an order he argues is wrongly issued and was issued
in response to actions he argues were necessary to protect his land.

Therefore, while the Board accepts the Director may potentially be prejudiced by
making it more difficult for him to prepare for a hearing, the proper remedy is not to summarily
dismiss the appeal. In the Board's view, with the able assistance of counsel, the Director should be
able to prepare a written submission responding to the Appellant's appeal. In the Board's view, the
proper approach here is to complete the written submission process and proceed to the hearing. If
during the hearing, the Director is surprised by the Appellant's evidence, then the Director can make

an application at that time for an adjournment of the hearing - either a short adjournment allowing
the Director and his counsel to discuss the matter or a longer adjournment if it is necessary to call
another witness. While such an adjournment is undesirable, as it does not achieve an efficient
hearing, it is a preferable choice to extinguishing the Appellant's right to appeal the Order.
In making this decision, the Board notes the Director's motion raises concerns that
exist throughout the legal system, where parties are unrepresented. However, it has always been

the intent of the Board for the appeal process to be set up in a way that legal counsel are not
required to pursue an appeal.
Decision
The Director's application to dismiss the appeal is denied.
Taking into account the time it has taken to address this motion, the Board has
extended the deadlines for the remaining submissions. Therefore, the remaining written
submissions are due as follows:
• Ms. Semenchuk or Ms. Bryson are to provide the Director's response written
submission to the Board, Mr. King, and Mr. Belland, on or before 4:30 p.m. on May

13,2019;
• Mr. King is to provide the Town of St. Paul's response written submission to the
Board, Ms. Semenchuk, Ms. Bryson, and Mr. Belland, on or before 4:30 pm on May

13,2019;and
• Mr. Belland is to provide his rebuttal written submission to the Board, Mr. King, Ms.
Semenchuk and Ms. Bryson, on or before 4:30 pm on May 17, 2019.
Please do not hesitate to contact the Board if you have any questions. We can be
reached toll-free by first dialling 310-0000 followed by 780-427-4179 for Gilbert Van Nes, General
Counsel and Settlement Officer, 780-427-6569 for Valerie Myrmo, Registrar of Appeals, and 780427-7002 for Denise Black, Board Secretary. We can also be contacted via e-mail at
gilbert.vannes@gov.ab.ca, valerie.myrmo@gov.ab.ca or denise.black@gov.ab.ca.
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General Counsel and

Settlement Officer
Att.

The information requested is necessary to allow the Environmental Appeals Board to perform its function. The
information is collected under the authority of the Freedom of Information and Protection of Privacy Act, section 33(c).
Section 33(c) provides that persona] information may only be collected if that information relates directly to and is
necessary for the processing of this appeal. The information you provide will be considered a public record.
M:\EAB\Appeals 2018\18-014 Belland\Decision Letter -AEP Motion - May 7 2019.doc

