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January 28, 2022
Via E-Mail
Mr. Byron Mitchell
President
Vantage Pointe Homeowners Association
Vantage Pointe Subdivision
Beaumont, AB T4X OL4
(Appellant)

Ms. Meagan Bryson

Alberta Justice and Solicitor General
Environmental Law Section
8t'' Floor, Oxbridge Place
9820 — 106 Street
Edmonton, AB TSK 2J6
(counselfor the Director, AEP)

Mr. Bob Thiessen
Subdivision Developer
Vantage Pointe Subdivision
Dear Gentlemen and Ms. Bryson:
Re:

Decision' -Byron Mitchell and Vantage Pointe Homeowners Association
EPEAApplication No. 001-356471/Our File No. EAB 20-009

This is the decision of the Environmental Appeals Board (the "Board") regarding the
appeal filed by Mr. Byron Mitchell on behalf of himself and the Vantage Pointe Homeowners
Association (the "Appellants"). Ms. Meg Barker2 made the decision pursuant to the Environmental
Protection and Enhancement Act, R.S.A. 2000, c. E-12 ("EPEA").
Back ground
The Board received the appeal from the Appellants on July 3, 2020. The Board
acknowledged the appeal on July 7, 2020, and notified the Director, Regulatory Assurance Division
North, Capital District (the "Director") of the appeal. The Appellants noted the Director required the
Appellants to provide a revised design for the proposed wastewater treatment facility for the Vantage
Pointe subdivision. The Appellants interpreted this statement as the Director deciding to reject
Application No. 001-356471 (the "Application") for the wastewater treatment facility, and the
decision was appealable.
On July 15, 2020, the Director notified the Board the Application was still open and
he had not yet made a decision regarding the Application. The Director requested the Board dismiss
the appeal, as the Appellants had not met the requirements of section 91 of EPEA.
'
Cite as: Mitchell and Vantage Pointe Homeowners Association v. Director, Regulatory Assurance Division
North, Capital District, Alberta Environment and Parks (28 January 2022) Appeal No. 20-009-D (A.E.A.B.) 2022
ABEAB 4.
z
Ms. Barker was Acting Chair of the Board at the time she made the decision.
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On July 23, 2020, the Board acknowledged the Director's letter and set the schedule
to receive submissions on the Director's motion to dismiss the appeal for not being a valid appeal
under section 91 of EPEA.
The Board received the Appellants' initial submission on July 30, 2020, the Director's
response submission on August 11, 2020, and the Appellants' rebuttal submission on August 20,
2020.
Summary of Appellant's Comments
The Appellants explained the Vantage Pointe Home Owners Association controls and
operates Vantage Pointe Utilities Association Ltd., and the two associations have the same Board of
Directors. The Vantage Pointe Utilities Association would be the future approval holder.
The Appellants referred to the April 24, 2020 and June 4, 2020 letters from the
Director in which he stated, "in order for [Alberta Environment and Parks] to continue the review of
the application, the applicant shall revise the design by applying the above limits and submit to the
director the revised design on or before Oct 31, 2020."3 The Appellants argued this statement
constituted a rejection and amendment of the Application.
The Appellants noted that on October 13, 2017, the Director was preparing to send
approval
based on the design submitted. The Appellants said the Director then placed the
out a draft
Application in abeyance for two years for a contravention of the Water Act,4 which was not directly
related to the Application. The Appellants stated the Director was requesting a redesigned system to
meet new discharge limits, which constituted cancelling an approval.
The Appellants argued that, since the Application was made in 2016, it should be
reviewed and considered using the guidelines and regulations in place at that time. The Appellants
noted the April 24, 20201etter from the Director outlined lower discharge limits based on guidelines
and regulations issued after they submitted the Application. They argued the new guidelines should
not apply to the Application.
The Appellants noted the Application had been under review since 2016 with
numerous delays, information requests, and changing guidelines. The Appellants stated the ongoing
review and changing requirements appeared to lack objectivity, consistency, and professionalism and
were used to delay the processing of the Application and the issuance of a final decision.
The Appellants stated they were appealing because of the delay in the Director
making a decision.

Appellants' submission, dated July 30, 2020, at page 1.
Water Act, R.S.A. 2000, c. W-3.

Classification: Public

3
Director's Response Submission
The Director requested the appeal be dismissed as the Appellants did not meet the
requirements of section 91 of EPEA to submit a Notice of Appeal.
The Director stated he had not refused to issue the approval applied for in the
Application. The Director explained that, "During a review of an EPEA approval application, it is
common practice for the Director to seek further or supplemental information from the applicant in
order to ensure that the application is complete and that the Director has all the relevant and
necessary information to make an informed decision."5 The Director noted the Approvals and
Registrations Regulations, Alta. Reg. 113/1993 recognized there would be situations where the
Director may ask for further information.
The Director outlined the sequence of events since the Application was submitted to
Alberta Environment and Parks ("AEP") in 2014. After the initial Application was submitted, the
Appellants' consultant was advised the Application was incomplete and required further information,
including a wetland assessment report. The consultant provided AEP with an updated design, data,
and a wetland assessment report in October 2016. In March 2017, AEP advised the Appellants they
needed to submit an application for a Water Act approval. In May 2017, the consultant submitted a
revised nutrient analysis of the wetland, which showed significantly higher ammonia-nitrogen
concentration in the treated effluent than data submitted in 2014 and 2016. In July 2017, AEP
advised the setback variance request submitted in 2014 was incomplete. In October 2017, AEP
indicated a draft approval would be provided for the Appellants' review. In November 2017, AEP
advised the Appellants and their consultant the review of the Application would not continue until
they submitted an application for a Water Act approval, since an EPEA approval would not be issued
without submission and review of the Water Act approval application. In March 2018, the consultant
submitted an application for a Water Act approval. In May 2018, the consultant submitted a revised
design of the proposed wastewater treatment system, but did not include a revised application form
nor the nutrient data for treated effluent. In May 2018, AEP advised the consultant the applications
were placed in abeyance due to a related review by AEP compliance regarding EPEA and Water Act
applications for the subdivision. In January 2020, AEP resumed processing the applications.
The Director explained he 'received two years of data from the Country Lake
wastewater treatment plant with the same design proposed by the Appellants. The data showed
significantly higher levels of ammonia-nitrogen and total nitrogen in the treated effluent than the
expected levels set out in the Application.
In Apri12020, the Appellants were advised that, given the high ammonia-nitrogen
levels that would be discharged in the treated effluent, the wastewater treatment plant would need to
be revised in order for the review to continue.

Director's submission, dated August 1 1, 2020, at page 1.
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The Director requested the Appellants notify him if they intended to revise the
Application and provide the additional information requested. The Director stated he would proceed
to making a decision once the Appellants notified him of their intent to proceed with the Application
or not.
Appellants' Rebuttal Submission
The Appellants reiterated the Director's request for a revised design of the wastewater
treatment facility constituted a rejection and amendment of the Application. The Appellants stated
the Application was held in abeyance for over two years due to a contravention of the Water Act that
was not related to the Application. They stated the Application should be reviewed based on the
guidelines that were in place in 2016, the time the Application was filed.
The Appellants said the Director's submission demonstrated the delay strategies used
to delay processing the Application, including information requests, delays in identifying missing
information in the Application, and using an unrelated Water Act contravention to put the Application
in abeyance. The Appellants questioned why it took three years for the Director to notify the
Appellants the setback variance request submitted with the Application was incomplete.
The Appellants said the Director's November 2017 request for an application for a
Water Act approval was sent to the developer, not the Appellants. They stated they were denied
access to any information regarding the request as it was based on the actions of the developer during
the development of the subdivision. The Appellants said they were also denied access to any
information related to why the Application was placed in abeyance. The Appellants stated the
Director's concerns with the developer were not relevant to the Application.
The Appellants argued the data from the Country Lake system, as presented by the
Director, should not be considered the baseline for the Application given the system was not properly
maintained and no operational procedures were in place, which damaged the system. The Appellants
stated the Country Lake residents were not required to properly maintain their septic tank systems,
which impacted the performance of the system.
The Appellants stated one of the reasons they filed the appeal was the ongoing delays
in the Director issuing a decision.
Discussion
Legislation dictates what decisions made by the Director are appealable to the Board.
Not all decisions made by a Director are appealable. The decisions that can be appealed are specified
in section 91 of EPEA as follows:
"(1) A notice of appeal may be submitted to the Board by the following persons in
the following circumstances:
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(a)

where the Director issues an approval, makes an amendment, addition or
deletion pursuant to an application under section 70(1)(a) or makes an
amendment, addition or deletion pursuant to section 70(3)(a), a notice of
appeal may be submitted
(i)

by the approval holder or by any person who previously submitted
a statement of concern in accordance with section 73 and is directly
affected by the Director's decision, in a case where notice of the
application or proposed changes was provided under section 72(1)
or (2), or

(ii)

by the approval holder or by any person who is directly affected by
the Director's decision, in a case where no notice of the application
or proposed changes was provided by reason of the operation of
section 72(3);

(b) where the Director refuses
(i)

to issue an approval, or

(ii)

to make an amendment, addition or deletion in respect of an
approval pursuant to an application under section 70(1)(a),

the applicant may submit a notice of appeal;
(c) where the Director cancels or suspends an approval under section 70(3)(b)
or (4), the approval holder may submit a notice of appeal;
(d)

where the Director cancels a certificate of qualification under section
83(1)(b), the holder of the certificate of qualification may submit a notice
of appeal;

(e) where the Director issues an enforcement order under section 210(1)(a),
(b) or (c), the person to whom the order is directed may submit a notice
of appeal;
(~

where an inspector issues an environmental protection order regarding
conservation and reclamation under section 140 or 141, the person to
whom the order is directed may submit a notice of appeal;

(g) where the Director issues an environmental protection order under section
129,
(i)
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the person to whom the order is directed, and

C~

(ii)

any person who is directly affected by the designation of
the
contaminated site

may submit a notice of appeal;
(h)

where the Director issues an environmental protection order,
except an
environmental protection order directing the performance of
emergency
measures under section 114, 151 or 160 and an environmental protec
tion
order referred to in clause (g), the person to whom the order
is directed
may submit a notice of appeal;

(i)

where an inspector issues a reclamation certificate under sectio
n 138, or
the Director or an inspector amends a reclamation certificate
under
section 139, the operator and any person who receives a copy
of the
certificate or amendment under section 145 may submit a notice
of
appeal;

(j)

where the Director or an inspector cancels a reclamation certifi
cate, the
operator may submit a notice of appeal;

(k)

where the Director or an inspector refuses to accept an application
for a
reclamation certificate or an inspector refuses to issue a reclam
ation
certificate, the operator may submit a notice of appeal;

(1) where the Director or an inspector issues, amends or cancels
a remediation
certificate under section 117, any person who receives notice
of the
issuance, amendment or cancellation as provided for in the regula
tions
may submit a notice of appeal;
(1.1) where the Director or an inspector refuses to accept an applic
ation for a
remediation certificate or refuses to issue a remediation certifi
cate under
section 117, any person who receives notice of the refusal as provid
ed for
in the regulations may submit a notice of appeal;
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(m)

where the Director designates an area as a contaminated
site under
section 125, any person who is directly affected by the designation
may
submit a notice of appeal;

(n)

where the Director requires a person to pay an administrati
ve penalty
under section 237, the person to whom the notice is directed may
submit
a notice of appeal;

(o)

where the Director refuses a request for confidentiality under
section
35(5)(b), the person to whom the notice is directed under sectio
n 35(6)
may submit a notice of appeal;

(p) persons authorized under Part 9 of the Water Act, in accordance with Part
9 of the Water Act."
In this appeal, the Director is in the process of reviewing the Application submitted
for the construction of the proposed wastewater treatment facility. The Appellants stated one of the
reasons they filed the appeal was due to the Director not making a decision on the Application. If no
decision has been made by the Director, there is no decision that can be appealed.
The Appellants argued that, by the Director requesting the system be redesigned to
meet current discharge limits, it amounted to cancelling an approval. It is important to note there is
no approval issued to the Appellants for the operation of the proposed wastewater treatment facility,
so there is no approval that could be cancelled and, therefore, section 91(1)(c) of EPEA cannot apply.
As the Director has not made any decision regarding the Application, the Board must
dismiss the appeal.
The Board understands the Appellants' frustrations with the length of time it has taken
to review the Application. The Board notes the Appellants submitted revised plans for the facility in
2016 and 2018. This would result in further information requests by the Director seeking
clarification to assist in determining whether an approval should or should not be issued, and the
conditions that need to be included if an approval is granted.
If the Appellants intend to proceed with the Application, they need to contact the
Director to clarify what additional information is required to proceed with the Application. If, after
all of the required information is provided and the Director decides not to issue an approval, the
Appellants could file a Notice of Appeal pursuant to section 91(1)(b)(i) of EPEA.
Decision
The Board dismisses the appeal filed by Mr. Byron Mitchell on behalf of himself and
the Vantage Pointe Homeowners Association pursuant to section 95(5)(a)(iii) of EPEA.6

Section 95(5)(a)(iii) of EPEA provides:
"The Board
(a)
May dismiss a notice of appeal if ...
(iii)
for any other reason the Board considers that the notice of appeal is not properly
before it...."
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Please do not hesitate to contact the Board if you have
any questions. I can be
reached toll-free by first dialing 310-0000 follo
wed by 780-427-4179 or via e-mail at
gilbert.vannes@gov.ab.ca.
Yours truly,

Gilbert Van Nes
General Counsel and
Settlement Officer
The information requested by the Environmental Appea
ls Board is necessary to allow the Board to perform
its function. The
information is collected under the authority of the Freedo
m of Information and Protection of Privacy Act, section
33(c). Section
33(c) provides that personal information may only be collec
ted if that information relates directly to and is necess
ary for the
processing of this appeal. The information you provide
will be considered a public record.
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