ALBERTA
ENVIRONMENTAL APPEALS BOARD

February 3, 2021

2021 ABEAB 3

Via E-Mail
Ms. Dorothy Lok
Director, Regional Approvals
South Saskatchewan Region
Regulatory Assurance Division
Alberta Environment and Parks
2"a Floor, Provincial Building
200 — 5 Avenue South
Lethbridge, AB T1 J 4L1
(Director, AEP)

Ms. Vonda Chatterton

(Appellant)
Mr. Dan Hofer
Hutterian Brethren of Granum Colony
Granum, AB TOL 1 AO
(Approval Holder)
Ms. Stacey Russell
Land Agent & Geomatics Technician
Wood Environment &Infrastructure Solutions
3102 —12 Avenue North
Lethbridge, AS T1H 5V 1
(Agent for Approval Holder)
Dear Ladies and Mr. Hofer:
Re:

Decision Letter* - Hutterian Brethren of Granum Colony
Water Act Approval 5051692/Our File No.: EAB 20-040

This is the decision of Meg Barker, Acting Chair of the Environmental Appeals
Board (the "Board"), with respect to an application by Ms. Vonda Chatterton (the "Appellant") in
respect of an appeal of Approval No. 5051692 issued to the Hutterian Brethren of Granum Colony
(the "Approval Holder") under the Water Act, R.S.A. 2000, c. W-3, by the Director, Regional
Approvals, South Saskatchewan Region, Regulatory Assurance Division, Alberta Environment
and Parks (the "Director"), to amend her Notice of Appeal.

*
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Back bound
On November 6, 2020, the Director issued Water Act Approval 5051692 (the
"Approval") to the Approval Holder authorizing the infilling of three ephemeral waterbodies and
a small portion of an ephemeral drain for the purpose of constructing infrastructure located at SE
25-11-28-W4M, near Granum, Alberta (the "Activity").
The Board received a Notice of Appeal from the Appellant on November 25, 2020,
appealing the Director's decision to issue the Approval. In the Notice of Appeal, the Appellant
indicated she was submitting her appeal under the "...section that dealt with protecting the land
from flooding and the ecosystem that relies on the creek." The Appellant objected to the building
of holding ponds in the flood plain and the redirection of water from Meadow Creek. She raised
concerns that the proposed waterbodies would have an adverse impact on the creek and those
living downstream. According to the Appellant, her land would be directly impacted if the water
flow from Meadow Creek is altered, and flood damage could occur if the berms were to break
through either erosion or flooding. The Appellant noted that Meadow Creek was a seasonal creek
and water levels in the creek are not consistent. She expressed concerns about the availability of
water in the creek and its impacts on groundwater. The Appellant asked that the Approval be
rescinded or that requirements be put into place to ensure the berms do not erode and that Meadow
Creek is not compromised.
On December 1, 2020, the Board wrote to the Appellant, the Approval Holder and
the Director (collectively the "Parties") acknowledging receipt of the Notice of Appeal and
notifying the Approval Holder and Director of the appeal. The Director was asked to provide the
Board with a copy of the Director's Record relating to the Approval. ~
Application and Comments
On December 7 and December 9, 2020,2 the Appellant emailed the Board and
advised the Board she had made an error in her Notice of Appeal. The Appellant said she only
became aware of the Public Notice shortly before the expiry of the appeal period and had difficulty
locating a copy of the Approval. After she found the Approval, she did not have much time to
prepare her Notice of Appeal. She mistakenly concluded holding ponds were being created instead
of three ephemeral wetlands being infilled.

1
The letter also provided copies of the Approval the Board had obtained from Alberta Environment and
Park's Authorization Viewer (https://avw.alberta.ca/ApprovalViewer.aspx) and the Public Notice that was posted at
the Municipal District of Willow Creek on November 20, 2020.
2
Note the email sent on December 9, 2020, by the Appellant contained the same letter artached to the email
sent to the Board by the Appellant on December 7, 2020.

She stated, "...flooding is still a concern, in fact, it possesses an even greater risk
to not only the applicants but the neighbours in the surrounding area."3 This project will divert
floodwaters and tax existing drainage and water channels. This will jeopardize decades of work
to reduce floodwaters that go through SW 31-11-28-W4M and could potentially alter the natural
flow of the flooding creek. The Appellant further stated "...with building waterbodies or the
infilling ephemeral waterbodies, it is the effect of doing so on a flood plain that is at the heart of
our anxiety, with this project."4
On December 8, 2020, the Director wrote to the Board and advised that the
Director's Record would be provided by January 29, 2021.
On December 10, 2020, the Board wrote to the parties acknowledging the
Director's December 8, 20201etter and the Appellant's December 7 and December 9, 2020 emails
and request to amend her Notice of Appeal. In the letter, the Board set a process for the parties to
provide comments on the Appellant's request to amend her Notice of Appeal.
On December 22, 2020, the Director wrote to the Board and said she did not take a
position with respect to the Appellant's request. The Approval Holder did not comment on the
Appellant's request.
On January 8, 2021, the Appellant wrote the Board to provide final comments on
her application. The Appellant advised that she was unfamiliar with the process. The Appellant
stated the infilling is to occur in a flood plain and has the potential to divert floodwaters to the
north and south. If the infilling were to compromise Meadow Creek Road, it would be disastrous
as the road is the main thoroughfare for residents living west of the location of the proposed
Activity. The Appellant stated that what needed to be addressed was how the infilling would not
risk the surrounding area.
Issue
Should the Board grant the Appellant's request to amend her Notice of Appeal?
Analysis
The purpose of a Notice of Appeal is to provide the Board and the parties involved,
in this case the Approval Holder and the Director, notice of the Appellant's intention to object to
the Director's decision. The Environmental Appeals Board Regulation, Alta. Reg. 114/1993 sets
out the information required to complete a Notice of Appeal form properly.s This information is
Appellant's Letter to the Board, December 7, 2020, at page I .
Appellant's Letter to the Board, December 7, 2020, at page 2.
Section 5 of the Environmental Appeals Board Regulation, (Alta. Reg. 114/1993) states:
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gathered to allow the Board to perform its mandate under the Environmental Protection and
Enhancement Act, R.5.A. 2000, c. E-12. Two of the main pieces of information the Appellant
must provide include the Appellant's concerns with the Director's decision and how the Director's
decision affects the Appellant.
As a general rule, a Notice of Appeal must also be filed within a certain time period
specified in the legislation applicable to the appealed decision. Time limits for appeals for
decisions under the Water Act are set out in section 116(1), for example, and depend on the type
of decision being appealed. 6 The time limit to appeal is also intended as a general rule, to apply
to the information contained within the Notice of Appeal, and this is reflected in the Board's Notice
of Appeal form, which states:
"Please ensure that you state all of your concerns, objections, and reasons in this
Notice of Appeal as you may be prevented from raising them later in your appeal
if you do not include them here. Please be specific and attach additional sheets if
necessary."

"5(1) A notice of appeal submitted pursuant to section 91 of the Act shall contain the following:
(a)
the provision of the Act under which the notice of appeal is submitted;
the name and title of the person whose decision is the subject of the notice of
(b)
appeal and the details of the decision being appealed;
(c)
a description of the relief requested by the person appealing;
(d)
the signature of the person appealing, or the person's lawyer or other agent;
an address for service for the person appealing.
(e)
(2)
A notice of appeal submitted pursuant to any enactment other than section 91 of the Act
shall contain the following:
(a)
the section number and the name of the other enactment pursuant to which the
notice of appeal is submitted, and
(b)
the information referred to in subsection (1)(b), (c), (d) and (e)."
Section 116(1) of the Water Act provides:
"116(1)A notice of appeal must be submitted to the Environmental Appeals Board
not later than 7 days after
(a)
(i)
receipt of a copy of a water management order or enforcement order, or
(ii)
in the case of an approval, receipt of notice of the decision that is
appealed from or the last provision of notice of the decision that is
appealed from,
or
in any other case, not later than 30 days after receipt of notice of the decision that
(b)
is appealed from or the last provision of notice of the decision that is appealed
from."

This Board has previously drawn attention to the relationship between the time limit
on filing the Notice of Appeal and amending the Notice of Appeal, commenting that part of the
purpose for the time limit for filing the Notice of Appeal is to provide a measure of certainty in
the appeal process, and that this need for certainty, is also true to amending a Notice of Appeal.
That "[i]f allowed to amend the Notice of Appeal at any time, there would be uncertainty for all
participants concerned and for the Board, because it would not be clear as to when or on what basis
the appeal process could proceed."~
Introducing uncertainty into the process by allowing an amendment to the Notice
of Appeal could also potentially reduce fairness in the process to the other parties involved. It is
a basic principle of administrative law and natural justice that the appeal process be fair to all
parties. Therefore, the Board generally does not allow a Notice of Appeal to be changed except in
rare circumstances, and the Appellant would have to show there was a clear need.$
The Appellant has raised several concerns with the Activity. These include the
Activity being carried out in Meadow Creek and the impacts this may have on the creek,
groundwater and the nearby community. There are also concerns about the Activity being located
in the floodplain and the potential for increased flood risk. The only item the Appellant seeks to
change is the Appellant's description of the Activity as `the creation of three holding ponds' in the
original Notice of Appeal, to `the infilling of three ephemeral wetlands.'
It is debatable whether or not the Appellant needs to amend her Notice of Appeal.
The Board believes it is possible to identify the decision appealed, the remedy sought, and most
importantly, the Appellant's concerns. The amendment sought by the Appellant will not change
the scope of issues in the appeal. The Appellant's primary concerns remain the same: the Appellant
is concerned about work being carried out by the Approval Holder in Meadow Creek, that this
work is being carried out in a flood plain, and the flood risk the Activity will generate. Included
in this are the impacts to the creek, ecosystem, and the nearby community. It can be inferred that
regardless of the nature of the Activity, whether it is the creation of a holding pond or the infilling
of a wetland, the Appellant would have appealed the Director's decision. The Appellant is not
making any other changes.
However, although the main issues can be identified, the Appellant has also
demonstrated that she made an error in her Notice of Appeal. The Appellant has incorrectly stated
that three holding ponds are being created under the Approval instead of three ephemeral wetlands
being infilled. This error had the potential to create some confusion around the Appellant's
concerns, in particular, how she understood the work was going to be carried out. The amendment
proposed by the Appellant provides context and clarity for her concerns. She has asked for the
opportunity to correct her error and provided her proposed amendment to the Board. The other
parties to the appeal have had an opportunity to review the proposed change and have declined to
Castle-Crown Wilderness Coalition v. Director, Southern Region, Regional Services, Alberta Environment
7
re: Castle Mountain Resort Inc. (8 August 2006), Appeal No. 03-144-D1 (A.E.A.B.), at paragraph 67.
Castle-Crown Wilderness Coalition v. Director, at paragraph 70.

take a position on the Appellant's request. It will not generate uncertainty to the other parties in
the appeal if the Appellant is allowed to correct her error as neither the scope of the issues nor the
remedies sought by the Appellant will change.
The Board recognizes the Appellant is unrepresented by counsel and unfamiliar
with the appeal process. The amendment will clarify the Appellant's Notice of Appeal by
correcting the Appellant's understanding of the proposed Activity and providing context for her
concerns. This information will enable the Approval Holder to respond to those concerns more
accurately. The proposed amendment will not change the scope of the issues in the appeal or the
remedies available to the Appellant. Had this been the case, this may have created unfairness to
the other parties or raised objections. There will be no prejudice to the other parties in the appeal
if the Appellant is allowed to correct her error.
Decision
It is appropriate in the circumstances to a11ow the Appellant to amend her Notice of
Appeal to correct the error it contains by changing the references in it from "creating three holding
ponds" to "infilling three ephemeral wetlands." The Board grants the request of the Appellant to
allow her to amend her Notice of Appeal.
Please do not hesitate to contact the Board if you have any questions. We can be
reached toll-free by first dialing 310-0000, followed by 780-427-4179 for Gilbert Van Nes,
General Counsel and Settlement Officer, 780-427-6569 for Valerie Myrmo, Registrar of Appeals,
and 780-427-7002 for Denise Black, Board Secretary. We can also be contacted via e-mail at
gilbert.vannes@gov.ab.ca2 valerie.myrmo@gov.ab.ca and denise.black@gov.ab.ca.
Yours truly,

Gilbert Van Nes
General Counsel
and Settlement Officer
The information collected by the Board is necessary to allow the Environmental Appeals Board to perform its function.
The information is collected under the authority of the Freedom of Information and Protection of Privacy Act, section
33(c). Section 33(c) provides that personal information may only be collected if that information relates directly to
and is necessary for the processing of this appeal. The information you provide will be considered a public record.
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