ALBERTA
ENVIRONMENTAL APPEALS BOARD
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January 28, 2022
Via E-Mail or Mail
Mr. Robert Rippin
Fort Macleod, AB TOL OZO
(Appellant)
P & H Wessels Farms Ltd.
Fort Macleod, AB TOL OZO
(Respondent)

Ms. Jodie Hierlmeier
Assistant Director
Environmental Law Section
Alberta Justice and Solicitor General
8~' Floor, Oxbridge Place
9820 —106 Street
Edmonton, AB TSK 2J6
(counselfor the Director, AEP)

Dear Ladies and Gentlemen:
Re:

Decisions - P & H Wessels Farms Ltd./Our File No. EAB 2U-041

This is the decision of the Environmental Appeals Board (the "Board") regarding
the appeal filed by Mr. Robert Rippen (the "Appellant"). Ms. Meg Barker made the decision.
Back round
The Board received the appeal from the Appellant on January 21, 2021. The Board
acknowledged the appeal on January 26, 2021, and notified P & H Wessels Farms Ltd. ("Wessels
Farms") and the Director, South Saskatchewan Region, Regulatory Assurance Division, Alberta
Environment and Parks (the "Director") of the appeal.
The Board noted in its January 26, 2021 letter that it appeared the decision the
Appellant was asking the Board to consider was not appealable. The Board requested the
Appellant to provide any further information that was relevant. The Appellant did not provide any
additional information.
Summar~~pellant's Comments
The Appellant explained 10 small farms/landowners get water from the McBride
Aquifer, located approximately at 33-7-26 W4M near Fort Macleod, Alberta. He stated Wessels
Farms, which operates a confined feeding operation ("CFO") with 5000 cows, had been diverting
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water with no approvals for the last 10 years. The Appellant said Wessels Farms was directed to
get a proper water licence for the water diversion as part of the application process to expand its
operations. The Appellant stated the CFO is built, plumbed, and powered to wells that are draining
the aquifer with no licence or approval, even though Wessels Farms was instructed to get a proper
water licence three years ago.
The Appellant noted Alberta Environment and Parks ("AEP") staff indicated
Wessels Farms was "moving to compliance" even though no water licence application had been
submitted. The Appellant stated Wessels Farms is allowed to remove water while the water licence
application is under review, which could take five to six years. The Appellant said neighbours
have asked AEP to enforce the Water Act, R.S.A. 2000, c. W-3, for almost three years.
The Appellant said the McBride Aquifer cannot refresh sufficiently with surface
water to balance the demand from residential homes and the CFO. The Appellant stated the
Director decided not to enforce the Water Act and allowed a water diversion, which will harm the
neighbourhood, without an application being processed or compliance with the Water Act.
It was the Appellant's understanding the licence application would not be rejected
as it can be appealed to the Board, as would the refusal to issue the licence. The Appellant said
they are left with no decision, enforcement, or hydrology study, and they could potentially run out
of water.
The Appellant asked the Board to deem the Director's decision to allow Wessels
Farms to withdraw as much water as it wants for as long as it wants as a "deemed approval." The
Appellant requested the Board to review AEP's policy of allowing certain industries to allow water
diversions to occur while reviewing applications for years. The Appellant asked the Board to help
obtain a hydrology study and set withdrawal limits.
Discussion
Legislation dictates what decisions made by AEP the Board can hear as appeals.
Not all decisions made by a Director are appealable to the Board. The decisions that can be
appealed are specified in section 115 of the Water Act as follows:
"(1)

A notice of appeal under this Act may be submitted to the Environmental
Appeals Board by the following persons in the following circumstances:
(a)

if the Director issues or amends an approval, a notice of appeal may be
submitted
(i)

Classification: Public

by the approval holder or by any person who previously submitted a
statement of concern in accordance with section 109 who is directly
affected by the Director's decision, if notice of the application or
proposed changes was previously provided under section 108, or
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(ii)

(b)

(c)
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by the approval holder or by any person who is directly affected by
the Director's decision, if the Director waived the requirement to
provide notice under section 108(6) and notice of the application was
not provided;

if the Director issues or amends a preliminary certificate, a notice of appeal
may be submitted
(i)

by the preliminary certificate holder or by any person who
previously submitted a statement of concern in accordance with
section 109 who is directly affected by the Director's decision, if
notice of the application or proposed changes was previously
provided under section 108, or

(ii)

by the preliminary certificate holder or by any person who is directly
affected by the Director's decision, if the Director waived the
requirement to provide notice under section 108(6) and notice of the
application was not provided;

if a preliminary certificate has not been issued with respect to a licence and
the Director issues or amends a licence, a notice of appeal may be
submitted
(i)

by the licensee or by any person who previously submitted a
statement of concern in accordance with section 109 who is directly
affected by the Director's decision, if notice of the application or
proposed changes was previously provided under section 108, or

(ii)

by the licensee or by any person who is directly affected by the
Director's decision, if the Director waived the requirement to
provide notice under section 108(6) and notice of the application or
proposed changes was not provided;

(d)

subject to clause (e), the applicant for the approval or licence, if the
Director refuses to issue an approval or licence;

(e)

if the Director issues or refuses to issue a licence to the Government under
section 51(2), the applicant for the licence and any directly affected person;

(~

the applicant, if the Director refuses to amend an approval, preliminary
certificate or licence;

(g)

the approval holder, preliminary certificate holder, licensee or registrant,
if the Director suspends or cancels an approval, licence or registration or
cancels a preliminary certificate;
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(h)

the licensee, if the Director refuses to renew a licence;

(i)

if the Director renews a licence where there has been a public review, any
person who previously submitted a statement of concern in accordance
with section 109;

(j)

if the Minister takes over any works or undertaking, the approval holder,
preliminary certificate holder or licensee or the owner of the works or
undertaking;

(k)

if the Director provides notice that no further applications for licences are
to be accepted, a person who wishes to apply for a licence for any water
that was the subject of the notice;

(1)

the owner of the works, if the Minister issues an order with respect to the
use of another person's works under section 52(3);

(m) if an inspector or the Director issues a water management order or amends
a water management order, except an order with respect to administering
priority or an order that is only for the purpose of carrying out emergency
measures, the person to whom the order is directed;
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(n)

if an inspector or the Director issues a water management order or amends
a water management order with respect to administering priority, the
person to whom the order is directed, or any person whose rights to divert
water may be affected by the issuance of the order with respect to who has
priority;

(o)

a person who is entitled to divert water pursuant to section 21 and who is
affected by a declaration by the Director that a diversion of water must
cease;

(p)

the person to whom an enforcement order is directed, if the Director issues
an enforcement order directing
(i)

the suspension or cancellation of an approval or licence or the
cancellation of a preliminary certificate,

(ii)

the stopping or shutting down of any activity, diversion of water or
operation of a works if the activity, diversion or operation is the
subject-matter of an approval or licence,

(iii)

the ceasing of construction, operation, maintenance, repair, control,
replacement or removal of any works or the carrying out of an
undertaking, if the works or undertaking is the subject of an
approval, or
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(iv)

the removal or otherwise rendering ineffective of any works or
obstruction;

(q)

if the Director requires a person to pay an administrative penalty, the
person to whom the notice of the administrative penalty is directed;

(r)

if the Director approves or refuses a request for a transfer of an allocation
of water, the applicant and any person who submitted a statement of
concern in accordance with section 109 who is directly affected by the
Director's decision."

In this appeal, the Director has not made any decision. The Appellant asked the
Board to consider the Director's decision to allow Wessels Farms to continue withdrawing water
without a Water Act licence as a "deemed decision." The Board does not have the discretion to
consider a protracted application process as a "deemed decision." It is clear from section 115 of
the Water Act, there is no right of an appeal of a decision that has not been made or is delayed in
being made.
Therefore, the Board must dismiss the appeal as no appealable decision has been
made by the Director. According to the information provided by the Appellant, Wessels Farms is
in the process of completing the application for a Water Act licence. It is important for the
Appellant, and others with concerns, to be vigilant in following when the application is made to
ensure their Statements of Concern are filed within the specified time period. Filing Statements
of Concern are a prerequisite to filing a Notice of Appeal, should a licence be granted. There are
also time limits for filing a Notice of Appeal, and it is the appellant's responsibility to file within
the time limits specified in the Water Act.
Decision
The Board dismisses the appeal filed by Mr. Robert Rippen, pursuant to section
95(5)(a)(iii) of the Environmental Protection and EnhancementAct, R.S.A. 2000, c. E-12.3

Section 95(5)(a)(iii) of the Environmental Protection and Enhancement Act provides:
"The Board
(a)
May dismiss a notice of appeal if ...
(iii)
for any other reason the Board considers that the notice of appeal is not properly
before it...."
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Please do not hesitate to contact the Board if you have any questions. I can be
reached toll-free by first dialling 310-0000 followed by 780-427-4179 or via e-mail at
gilbert.vannes@gov.ab.ca.
Yours truly,

Gilbert Van Nes
General Counsel
and Settlement Officer
The information requested is necessary to allow the Environmental Appeals Board to perform its function. The
information is collected under the authority of the Freedom of Information and Protection of Privacy Act, section
33(c). Section 33(c) provides that personal information may only be collected if that information relates directly to
and is necessary for the processing of these appeals. The information you provide will be considered a public record.
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