ENVIRONMENTAL APPEALS BOARD

2022 ABEAB 2
January 28, 2022
Via E-Mail
Ms. Kirstin Castro-Wunsch
Cleanit Greenit Composting System Inc.
Edmonton, AB
(Appellant)
Ms. Melissa Boyles
Prowse Chowne LLP
1300 Phipps McKinnon Building
10020 —101A Avenue
Edmonton, AB TSJ 3G2
(Representing Appellant)

Ms. Jodie Hierlmeier
Assistant Director
Environmental Law Section
Alberta Justice and Solicitor General
Stn Floor, Oxbridge Place
9820 —106 Street
Edmonton, AB TSK 2J6
(Representing the Director, AEP)

Dear Ladies:
Re:

Decision:i Cleanit Greenit Composting System Inc./Cancellation of EPEA
Registration No. 218439-00-00/Our File No.: EAB 21-001

This is the decision of the Environmental Appeals Board (the "Board") regarding the
appeal filed by Cleanit Greenit Composting System Inc. (the "Appellant"). Ms. Meg Baxker2 made
the decision pursuant to the Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12

Background
The Board received the appeal from the Appellant on Apri128, 2021. The Board
acknowledged the appeal on April 29, 2021, and notified the Director, Regulatory Assurance
Division, North Region, Capital District, Alberta Environment and Parks (the "Director") of the
appeal. The Appellant appealed the decision of the Director to cancel EPEA Registration No.
218439-00-00 (the "Registration") effective June 30, 2022.

Cite as: Cleanit Greenit Composting System Inc. v. Director, Regulatory Assurance Division, North Region,
Capital District, Alberta Environment and Parks (28 January 2022), Appeal No. 21-001-D (A.E.A.B.), 2022 ABEAB 2.
Z
Ms. Barker was Acting Chair of the Board at the time she made the decision.
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The Board noted in its Apri128, 2021 letter that it appeared the Director's decision to
cancel the Registration was not appealable. The Board requested the Appellant to provide any
further information that was relevant. The Appellant provided additional comments on May 6, 2021.
Summary of Appellant's Comments
The Appellant noted the Director cancelled the Registration pursuant to section
70(3)(b) of EPEA.3
The Appellant stated the Director misunderstood: (1) the Appellant's acceptance of
feedstock and quality of the compost; (2) the acceptance. and management of hazardous
waste/recyclables and liquid based waste; (3) the amount of waste accepted per year; (4) public
complaints about odour from the compost facility, feedstock, and compost operation and
management of the odours; (5) groundwater quality and monitoring; and (6) surface water and
leachate management.
The Appellant said it addressed all the Director's concerns in its February 26, 2021
response to the Director. The Appellant stated it:
•
has produced Grade A compost since 1998;
•
does not accept hazardous waste/recyclables nor liquid based wastes;
~
was willing to reduce the amount of waste accepted annually;
•
implemented a comprehensive odour strategy which reduced odour by more
than 80% as of early 2021;
•
is working with athird-party consultant with respect to any upward trends in
chloride, and levels were confirmed to be below critical;
•
reported incidents of illegal dumping around its site, which the Director did not
consider;
•
replaced groundwater wells with integrity concerns in December 2020;
•
had no reportable instances of runoff or stormwater management issues since
2004; and
•
does not permit off-site release of leachate or runoff.
The Appellant stated the Director and complainants failed to consider other sources of
odour in the vicinity of the compost facility. The Appellant said those wanting to shut the facility
have made false odour reports.

Section 70(3)(b) of EPEA states:
"(3)

If the Director considers it appropriate to do so, the Director may on the Director's own initiative
in accordance with the regulations...
(b)
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cancel or suspend an approval or registration...."

The Appellant noted that, not only had it addressed the Director's concerns cited as
reasons for cancelling the Registration, but many of the concerns were not occurring at the site. The
Appellant argued the Director based his decision on outdated, erroneous, and incomplete
information, and his decision would permanently shut down the composting facility.
The Appellant stated the facility is critical infrastructure for Alberta, as it diverts
waste from landfills. The Appellant argued illegal dumping will increase as well as greenhouse gas
emissions. The Appellant believed the online campaign to shut down the facility influenced the
Director's decision.
The Appellant asked the Board to reverse the Director's decision and to grant a stay of
the decision.
Discussion
Legislation dictates which decisions made by AEP can be appealed to the Board. Not
all decisions made by a Director are appealable. The decisions that can be appealed are specified in
section 91 of EPEA as follows:
"(1) A notice of appeal may be submitted to the Board by the following persons in
the following circumstances:
(a)

where the Director issues an approval, makes an amendment, addition or
deletion pursuant to an application under section 70(1)(x) or makes an
amendment, addition or deletion pursuant to section 70(3)(a), a notice of
appeal may be submitted
(i)

by the approval holder or by any person who previously submitted
a statement of concern in accordance with section 73 and is directly
affected by the Director's decision, in a case where notice of the
application or proposed changes was provided under section 72(1)
or (2), or

(ii)

by the approval holder or by any person who is directly affected by
the Director's decision, in a case where no notice of the application
or proposed changes was provided by reason of the operation of
section 72(3);

(b) where the Director refuses
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(i)

to issue an approval, or

(ii)

to make an amendment, addition or deletion in respect of an
approval pursuant to an application under section 70(1)(a),

4
the applicant may submit a notice of appeal;
(c) where the Director cancels or suspends an approval under
section 70(3)(b)
or (4), the approval holder may submit a notice of appeal;
(d)

where the Director cancels a certificate of qualification under
section
83(1)(b), the holder of the certificate of qualification may subm
it a notice
of appeal;

(e) where the Director issues an enforcement order under sectio
n 210(1)(a),
(b) or (c), the person to whom the order is directed may subm
it a notice
of appeal;
(~

where an inspector issues an environmental protection order
regarding
conservation and reclamation under section 140 or 141, the
person to
whom the order is directed may submit a notice of appeal;

(g) where the Director issues an environmental protection order
under section
129,
(i)

the person to whom the order is directed, and

(ii)

any person who is directly affected by the designation of
the
contaminated site

may submit a notice of appeal;
(h)

where the Director issues an environmental protection order,
except an
environmental protection order directing the performance of
emergency
measures under section 114, 151 or 160 and an environmental
protection
order referred to in clause (g), the person to whom the order
is directed
may submit a notice of appeal;

(i)

where an inspector issues a reclamation certificate under section
138, or
the Director or an inspector amends a reclamation certificate
under
section 139, the operator and any person who receives a
copy of the
certificate or amendment under section 145 may submit a
notice of
appeal;

(j)

where the Director or an inspector cancels a reclamation certif
icate, the
operator may submit a notice of appeal;

(k) where the Director or an inspector refuses to accept an applic
ation for a
reclamation certificate or an inspector refuses to issue a reclam
ation
certificate, the operator may submit a notice of appeal;
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(1) where the Director or an inspector issues, amends or cancels a remediation
certificate under section 117, any person who receives notice of the
issuance, amendment or cancellation as provided for in the regulations
may submit a notice of appeal;
(1.1) where the Director or an inspector refuses to accept an application for a
remediation certificate or refuses to issue a remediation certificate under
section 117, any person who receives notice of the refusal as provided for
in the regulations may submit a notice of appeal;
(m)

where the Director designates an area as a contaminated site under
section 125, any person who is directly affected by the designation may
submit a notice of appeal;

(n)

where the Director requires a person to pay an administrative penalty
under section 237, the person to whom the notice is directed may submit
a notice of appeal;

(o)

where the Director refuses a request for confidentiality under section
35(5)(b), the person to whom the notice is directed under section 35(6)
may submit a notice of appeal;

(p) persons authorized under Part 9 of the Water Act, in accordance with Part
9 of the Water Act."
In this appeal, the Director cancelled the Appellant's Registration pursuant to section
70(3)(b) of EPEA.4 The compost facility operates under the Registration and requirements of the
Code of Practice for Compost Facilities, which is under the Waste Control Regulation, Alta. Reg.
192/1996. The Director determined there were concerns related to the construction and operation of
the composting facility such that operating under the Registration and Code of Practice could not
adequately address the potential impacts.
Section 70(3)(b) of EPEA grants the Director the discretion to cancel the Registration
if he deems it appropriate to protect the environment. The Board makes no determination if the
Director's decision was warranted. What the Board is assessing is whether the appeal is validly
before the Board.

Section 70(3)(b) of EPEA states:
"(3)

If the Director considers it appropriate to do so, the Director may on the Director's own initiative
in accordance with the regulations...
(b) cancel or suspend an approval or registration...."
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Not all decisions made under EPEA are appealabl
e. Legislators limited decisions that
can be appealed to those identified in section 91 of
EPEA. Registrations are not listed under section
91 of EPEA, and the Board has no authority to inclu
de other decisions made by a Director to those
listed in section 91 of EPEA. Consequently, the Boar
d has no jurisdiction to hear the appeal of the
cancellation of the Registration.
Therefore, the Board must dismiss the appeal as
no appealable decision has been
made by the Director.
Decision
The Board dismisses the appeal filed by Cleanit
Greenit Composting System Inc.,
pursuant to section 95(5)(a)(iii) of EPEA.S
Please do not hesitate to contact the Board if you
have any questions. I can be
reached toll-free by first dialing 310-0000 follo
wed by 780-427-4179 or via e-mail at
gilbert.vannes@gov.ab.ca.
Yours truly,

Gilbert Van Nes
General Counsel and
Settlement Officer
The information requested is necessary to allow the
Environmental Appeals Board to perform its functi
on. The information is
collected under the authority of the Freedom of Inform
ation and Protection of Privacy Act, section 33(c). Sectio
n 33(c) provides that
personal information may only be collected if that
information relates directly to and is necessary for
the processing of this appeal.
The information you provide will be considered a public
record.

Section 95(5)(a)(iii) of EPEA provides:
"The Board
(a)
May dismiss a notice of appeal if ...
(iii)
for any other reason the Board considers that the
notice of appeal is not properly
before it...."
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